
            Unit-I 

Contract    : The Contracts or agreements between various parties are framed and validated by 

the Indian Contract Act. Contract Act is one of the most central laws that regulates and oversees 

all the business wherever a deal or an agreement is to be reached at. The following section will 

tell us what a contract is. We will see how a contract is defined by The Indian Contract Act, 

1872. We will also define the terms as per the Act and see what that means. In these topics, we 

will decipher all the vivid aspects of the Contract Act. Let us begin by understanding the concept 

of a contract. 

Contract Act 
The Indian Contract Act, 1872 defines the term “Contract” under its section 2 (h) as “An 

agreement enforceable by law”. In other words, we can say that a contract is anything that is an 

agreement and enforceable by the law of the land. 

This definition has two major elements in it viz – “agreement” and “enforceable by law”. So in 

order to understand a contract in the light of The Indian Contract Act, 1872 we need to define 

and explain these two pivots in the definition of a contract. 

Agreement 

The Indian Contract Act, 1872 defines what we mean by “Agreement”. In its section 2 (e), the 

Act defines the term agreement as “every promise and every set of promises, forming the 

consideration for each other”. Now that we know how the Act defines the term “agreement”, 

there may be some ambiguity in the definition of the term promise. 

promise 

This ambiguity is removed by the Act itself in its section 2(b) which defines the term “promise” 

here as: “when the person to whom the proposal is made signifies his assent thereto, the proposal 

is said to be accepted. Proposal when accepted, becomes a promise”. 

Essentials elements of valid contract 

A contract has been defined in Section 2(h) as “an agreement enforceable by law.” To be 

enforceable by law, an agreement must possess the essential elements of a valid contract as 

contained in Sections 10, 29 and 56. 

According to Section 10, all agreements are contracts if they are made by the free consent of 

the parties, competent to contract, for a lawful consideration, with a lawful object, are not 

expressly declared by the Act to be void, and, where necessary, satisfy the requirements of 

any law as to writing or attestation or registration. 

 

The essential elements of a valid contract may be summed up as follows: 

1. Offer and acceptance: 

There must be a ‘lawful offer’ and a ‘lawful acceptance’ of the offer, thus resulting in an 

agreement. The adjective ‘lawful’ implies that the offer and acceptance must satisfy the 

requirements of the Contract Act in relation thereto. 

2. Intention to create legal relations: 



There must be an intention among the parties that the agreement should be attached by legal 

consequences and create legal obligations. Agreements of a social or domestic nature do not 

contemplate legal relations, and as such they do not give rise to a contract. An agreement to 

dine at a friend’s house is not an agreement intended to create legal relations and therefore is 

not a contract. Agreements between husband and wife also lack the intention to create legal 

relationship and thus do not result in contracts.   Example     M promises his wife N to get her 

a saree if she will sing a song. N sang the song but M did not bring the saree for her. N cannot 

bring an action in a Court to enforce the agreement as it lacked the intention to create legal 

relations. 

3. Lawful consideration: 

The third essential element of a valid contract is the presence of ‘consideration’. 

Consideration has been defined as the price paid by one party for the promise of the other. An 

agreement is legally enforceable only when each of the parties to it gives something and gets 

something. 

The something given or obtained is the price for the promise and is called ‘consideration’. 

Subject to certain exceptions, gratuitous promises are not enforceable at law. 

The ‘consideration’ may be an act (doing something) or forbearance (not doing something) or 

a promise to do or not to do something. It may be past, present or future. But only those 

considerations are valid which are ‘lawful’. 

4. Capacity of parties: 

The parties to an agreement must be competent to contract; otherwise it cannot be enforced 

by a court of law. In order to be competent to contract the parties must be of the age of 

majority and of sound mind and must not be disqualified from contracting by any law to 

which they are subject (Sec. 11). 

If any of the parties to the agreement suffers from minority, lunacy, idiocy, drunkenness, etc., 

the agreement is not enforceable at law. 

5. Free consent: 

Free consent of all the parties to an agreement is another essential element of a valid contract. 

‘Consent’ means that the parties must have agreed upon the same thing in the same sense 

(Sec. 13). 

There is absence of free consent’ if the agreement is induced by (ii) coercion, (ii) undue 

influence, (iii) fraud, (iv) misrepresentation, or (v) mistake (Sec. 14). If the agreement is 

vitiated by any of the first four factors, the contract would be voidable and cannot be 

enforced by the party guilty of coercion, undue influence etc. 

The other party (i. e., the aggrieved party) can either reject the contract or accept it, subject to 

the rules laid down in the Act. If the agreement is induced by mutual mistake which is 

material to the agreement, it would be void (Sec. 20). 

6. Lawful object: 



For the formation of a valid contract it is also necessary that the parties to an agreement must 

agree for a lawful object. The object for which the agreement has been entered into must not 

be fraudulent or illegal or immoral or opposed to public policy or must not imply injury to the 

person or property of another (Sec. 23). 

If the object is unlawful for one or the other of the reasons mentioned above the agreement is 

void. Thus, when a landlord knowingly lets a house to a prostitute to carry on prostitution, he 

cannot recover the rent through a court of law. 

7. Writing and registration: 

According to the Indian Contract Act, a contract may be oral or in writing. But in certain 

special cases it lays down that the agreement, to be valid, must be in writing or/and 

registered. For example, it requires that an agreement to pay a time barred debt must be in 

writing and an agreement to make a gift for natural love and affection must be in writ ing and 

registered (Sec. 25). 

Similarly, certain other Acts also require writing or and registration to make the agreement 

enforceable by law which must be observed. 

Thus, (i) an arbitration agreement must be in writing as per the Arbitration and Conciliat ion 

Act, 1996; (ii) an agreement for a sale of immovable property must be in writing and 

registered under the Transfer of Property Act, 1882 before they can be legally enforced. 

8. Certainty: 

Section 29 of the Contract Act provides that “Agreements, the meaning of which is not 

certain or capable of being made certain, are void.” In order to give rise to a valid contract the 

terms of the agreement must not be vague or uncertain. It must be possible to ascertain the 

meaning of the agreement, for otherwise, it cannot be enforced. 

Illustration: 

A agrees to sell B “a hundred tons of oil.” There is nothing whatever to show what kind of oil 

was intended. The agreement is void for uncertainty. 

9. Possibility of performance: 

Yet another essential feature of a valid contract is that it must be capable of performance. 

Section 56 lays down that “An agreement to do an act impossible in itself is void”. If the act 

is impossible in itself, physically or legally, the agreement cannot be enforced at law. 

Illustration: 

A, agrees with B to discover treasure by magic. The agreement is not enforceable. 

10. Not expressly declared void: 

The agreement must not have been expressly declared to be void under the Act. Sections 24-

30 specify certain types of agreements which have been expressly declared to be void. 

For example, an agreement in restraint of marriage, an agreement in restraint of trade, and an 

agreement by way of wager have been expressly declared void under Sections 26, 27 and 30 

respectively.  Before dealing with the various essentials of a valid contract one by one in 



detail, it will be appropriate to discuss the ‘kinds of contracts’, first, because we shall be 

using the terms like ‘voidable contract’, ‘void contract’, ‘void agreement’, etc., very often in 

the course of our discussion. 

Classification of contracts 

A. Classification according to validity: 

1. Void contracts: 

A void contract is a contract which is not enforceable by law. As a matter of fact, a void 

contract is not at all a contract, as it is without any legal effect. 

The term void contract is defined in Sec2 (j) of the Indian Contract Act, which reads as 

under: “A contract which ceases to be enforceable by law becomes void when it ceases to be 

enforceable “. 

Thus, when a valid and enforceable contract subsequently becomes legally unenforceable due 

to some reasons which may be:- 

(i) Due to some emergent impossibility or the operation of law, contract may become void 

(Sec 56); 

(ii) Voidable contract becomes void when the concerned party uses his right to repudiate it; 

and 

2. Voidable contracts: 

Under Sec 2 (i), “All agreements which are enforceable at the option of any one of the 

parties, and other party has no such option, are known as voidable contracts.” 

It may also be said that a voidable contract is an agreement that is binding and enforceable, 

but because of the lack of one or more of the essentials of a valid contract, it may be 

repudiated. 

3. Illegal agreement: 

An agreement which goes beyond the rule of basic public policy and is criminal in nature or 

immora lIt is not only void as between the immediate parties but it is also paints the collateral 

transactions with illegality. 

B. Classification according to formation or creation: 

1. Express contract: 

A contract in which the terms are stated by parties in words, written or spoken. 

Sec 9 of the Indian Contract Act contains this provision which reads as under: “So far as the 

proposal or acceptance of any promise is made in words, the promise is said to be express”.  

Thus, a promise made in words is called an express promise. And the express promises result 

in express contracts. 

2. Implied contract: 

A contract in which the terms are inferred from the circumstances of the case or conduct of 

the parties. 



Thus, an implied contract is that which is not made in words. Such contracts came into 

existence on account of act or conduct of the parties. In a continuing course of dealing, the 

acts or conduct of the parties may give rise to implied contracts. 

3. Quasi contract or constructive contract: 

It is an obligation created by law regardless of agreement between the parties. As a matter of 

fact, quasi-contracts are not contracts as there is no intention of the parties to enter into a 

contract. In fact, it is an obligation which the law creates in the absence of any agreement. A 

quasi-contract is based upon the equitable principle that a person shall not be allowed to 

enrich himself at the expense of another. 

C. Classification according to performance: 

1. Unilateral contract: 

A contract in which one party has performed his obligation while the other party has yet to 

perform his obligation 

Thus, a unilateral contract is a one-sided contract in which only one party has to perform his 

obligation. In such contracts, promise on one side is exchanged for an act on the other side. 

2. Bilateral contract: 

A contract in which both the parties have yet to perform their obligations. A bilateral contract 

is a two-sided contract in which both the parties have to perform their respective obligations, 

i.e. at the time of .formation of a contract the obligations of both the parties are outstanding. 

In such contracts, promise on one side is exchanged for a promise on the other. The bilateral 

contracts are also known as contracts with executor consideration. 

3. Executory contract: 

A contract in which the promises of both the parties have yet to be performed. Thus, 

executory contract is that where under the terms of a contract something remains to be done 

by the parties. 

In other words, where one or both the parties to the contract have still to perform their 

obligations in future, the contract is termed as executory contract. 

4. Executed Contract: 

A contract in which both the parties performed their respective promises. When a contract 

has been completely performed, it is termed as executed contract, i.e. it is a contract where, 

under the terms of a contract, nothing remains to be done by either party. A contract may be 

executed at once i.e. at the time when it is made. 

For example, in case of cash sales, the contract is executed at once. It may become executed 

in some future date when the terms of the contract are carried out. 

D. Classification on the basis of enforceability: 

1. Valid contract: 

A valid contract is one which complies with all the elements of a valid contract as provided 

under Section 10. A valid contract is an agreement which is binding and enforceable at law. 



2. Unenforceable contracts: 

The unenforceable contracts are those which cannot be enforced in a Court of Law because of 

some technical defects. In certain cases, there are special provisions of law which require 

some formalities to be fulfilled, e.g. there are special provisions which provide that a contract 

must be in writing, or it must be registered, or it must be properly stamped or it must be 

attested etc. 

If such formalities are not properly observed, the contract cannot be enforced in a Court of 

Law. Otherwise, such a contract is perfectly valid and has all the requirements of a valid 

contract. 

Some of such contracts can be enforced if the technical defect is removed e.g. where a 

document requires to be stamped and it is understamped (i.e. the stamp affixed is of less 

value), the contract as such is unenforceable. But if the required stamp is now affixed, the 

document becomes enforceable. 

E. Classification according to English Law: 

1. Formal Contracts: 

English Contract Act recognizes formal contracts. Validity of these contracts depends upon 

their form and they are valid even without consideration. They are of two types:- 

(i) Contracts under Seal, and 

(ii) Contracts of Record. 

(i) ‘Contracts under seal’ are in writing and signed by the parties to them. The following 

contracts should be under seal, otherwise they will not be valid:- 

(a) Contracts without consideration; 

(b) Lease of land for a period of more than three years; 

(c) Contracts by corporations; and 

(d) Contracts with British Shipping. 

(ii) ‘Contracts of Records’ include the court judgments and recognisances. Obligations in 

such cases arise out of court judgments and not under contracts. 

2. Simple Contracts: 

All contracts other than the formal ones are called simple contracts. They may either be in 

writing or oral. Consideration is also necessary for their validity. Indian Contract Act, 1872 

does not recognize ‘Formal Contracts’, but provides for Simple Contracts only. 

3. Informal contracts  

An informal business contract is an agreement between two parties that has the intent of a 

formalcontract without the seal of a government agency or witness. In other words, its a 

mutually agreed upon decision between two parties not formally documented by an agency or 

witness. 

 

 



 

INDIAN CONTRACT ACT 1872 

According to Section 2(e) of the Indian Contract Act, 1872, "Every promise and every set of 

promises forming the consideration for each other is an agreement". 

Example:      

 

      A promises to B to sell his Laptop for Rs. 25,000/- and B accepts to purchase it for the 

said amount. Here'A'and'B'enteredintoanagreement. 

 

     For the formation of an agreement there must be two or more persons / parties there must 

be a proposal from one person / party and acceptance from the other person / party. The 

person making the proposal is called the “Promisor”, and the person accepting the proposal 

is called “Promisee” 

n the above example 'A' Promisor  and 'B' is Promisee. 

TypesofAgreement  
 

     There are many types of Agreement, on the grounds of enforceability agreement has two 

types which are as follows  

A)ValidAgreement 

 

B)  Void Agreement 

1)ValidAgreement:   

 

     Valid agreement is said to be valid if it can be enforceable in the Court of Law.  Section 

2(h) of the Indian Contract Act, 1872 says that, "an agreement enforceable by law is a 

contract" 

B)VoidAgreement :  
 

      According to Section 2(g) of the Indian Contract Act, 1872 an agreement is not 

enforceablebylaw saidtobevoid. 

 

Section 24 to 31and 56 of the Indian Contract Act, 1872 lay down the provisions relating to 

the agreements which are declared void are as follows  : 

1.if consideration and objects are unlawful in part. ( Section 24) 

2.Agreement without consideration(Section 25) 

3.Agreement in restraint of marriage (Section 26) 

4.  Agreement in restraint of trade (Section 27) 

5.Agreement in restraint of legal proceedings (Section 28) 

 

6.Uncertain Agreements (Section 29) 

7.Wagering Agreement (Section 30) 

8.Agreement contingent on impossible event (Section 31) 

9.Agreement to do impossible acts (Section 56) 

10Agreement to minor 

    When both parties are under mistake of law. 

ll agreements are not enforceable by law and therefore, all agreements are not contracts. 



 

 

   UNIT-II 

OFFER AND ACCEPTENCE 

 

Definition   To form a contract, there must be an offer by one party, an acceptance by 

another party, and an exchange of consideration (something of value). The person who 

proposes the terms of an agreement makes an offer, and is called an "offeror" incontract law. 

The person to whom the offer is made is known as the "offeree." 

Classification of Offer 

There can be many types of offers based on their nature, timing, intention etc. Let us take a look 

at the classifications of offers. 

General Offer 

A general offer is one that is made to the public at large. It is not made any specified parties. So 

any member of the public can accept the offer and be entitled to the rewards/consideration. Say 

for example you put out a reward for solving a puzzle. So if any member of the public can 

accept the offer and be entitled to the reward if he finishes the act . 

Specific Offer 

A specific offer, on the other hand, is only made to specific parties, and so only they can accept 

the said offer or proposal. They are also sometimes known as special offers. Like for example, A 

offers to sell his horse to B for Rs 5000/-. Then only B can accept such an offer because it is 

specific to him. 

Cross Offer 

In certain circumstances, two parties can make a cross offer. This means both make an identical 

offer to each other at the exact same time. However, such a cross offer will not amount to 

acceptance of the offer in either case. 

For example, both A and B send letters to each other offering to sell and buy A’s horse for Rs 

5000/-. This is a cross offer, but it will be considered as acceptable for either of them. 

Counter Offer 

There may be times when a promise will only accept parts of an offer, and change certain terms 

of the offer. This will be a qualified acceptance. He will want changes or modifications in the 

terms of the original offer. This is known as a counteroffer. A counteroffer amounts to a 

rejection of the original offer. 

Essentials of a Valid Offer 

1] Offer must create Legal Relations 

The offer must lead to a contract that creates legal relations and legal consequences in case of 

non-performance. So a social contract which does not create legal relations will not be a valid 

offer. Say for example a dinner invitation extended by A to B is not a valid offer. 



2] Offer must be Clear, not Vague 

The terms of the offer or proposal should be very clear and definite. If the terms are vague or 

unclear, it will not amount to a valid offer. Take for example the following offer – A offers to 

sell B fruits worth Rs 5000/-. This is not a valid offer since what kinds of fruits or their specific 

quantities are not mentioned. 

3] Offer must be Communicated to the Offeree 

For a proposal to be completed it must be clearly communicated to the offeree. No offeree can 

accept the proposal without knowledge of the offer. The famous case study regarding this 

is Lalman Shukla v. Gauri Dutt. It makes clear that acceptance in ignorance of the proposal does 

not amount to acceptance. 

4] Offer may be Conditional 

While acceptance cannot be conditional, an offer might be conditional. The offeror can make the 

offer subject to any terms or conditions he deems necessary. So A can offer to sell goods to B if 

he makes half the payment in advance. Now B can accept these conditions or make a 

counteroffer. 

5] Offer cannot contain a Negative Condition 

The non-compliance of any terms of the offer cannot lead to automatic acceptance of the offer. 

Hence it cannot say that if acceptance is not communicated by a certain time it will be 

considered as accepted. Example: A offers to sell his cow to B for 5000/-. If the offer is not 

rejected by Monday it will be considered as accepted. This is not a valid offer. 

6] Offer can be Specific or General 

As we saw earlier the offer can be to one or more specific parties. Or the offer could be to the 

public in general. 

7] Offer may be Expressed or Implied 

The offeror can make an offer through words or even by his conduct. An offer which is made 

via words, whether such words are written or spoken (oral contract) we call it an express 

contract. And when an offer is made through the conduct and the actions of the offeror it is an 

implied contract. 

 

Definition. Assent to the terms of an offer. Acceptance must be judged objectively, but can 

either be expressly stated or implied by the offeree's conduct. To form a binding 

contract, acceptance should be relayed in a manner authorized, requested, or at least 

reasonably expected by the offeror. business law. 

 

 

 

Rules regarding Valid Acceptance 

1] Acceptance can only be given to whom the offer was made 

In case of a specific proposal or offer, it can only be accepted by the person it was made to. No 

third person without the knowledge of the offeree can accept the offer. 

 Example  of the case study of Boulton v. Jones. Boulton bought Brocklehurst’s business but 

Brocklehurst did not inform all his creditors about the same. Jones, a creditor of Brocklehurst 

placed an order with him. Boulton accepted and supplied the goods. Jones refused to pay since he 

had debts to settle with Brocklehurst. It was held that since the offer was never made to Boulton, 

he cannot accept the offer and there is no contract. 

https://www.toppr.com/guides/business-laws/indian-contract-act-1872-part-i/communication-of-offer-and-acceptance-and-revocation-of-offer/


 

When the proposal is a general offer, then anyone with knowledge of the offer can accept it. 

    1 ] It has to be absolute and unqualified 

 

Acceptance must be unconditional and absolute. There cannot be conditional acceptance, that 

would amount to a counter offer which nullifies the original offer. Let us see an example. A 

offers to sell his cycle to B for 2000/-. B says he accepts if A will sell it for 1500/-. This does not 

amount to the offer being accepted, it will count as a counteroffer. 

Also, it must be expressed in the prescribed manner. If no such prescribed manner is described 

then it must be expressed in the normal and reasonable manner, i.e. as it would be in the normal 

course of business. Implied acceptance can also be given through some conduct, act etc. 

However, the law does not allow silence to be a form of acceptance. So the offeror cannot say if 

no answer is received the offer will be deemed as accepted. 

3] Acceptance must be communicated 

For a proposal to become a contract, the acceptance of such a proposal must be communicated 

to the promisor. The communication must occur in the prescribed form, or any such form in the 

normal course of business if no specific form has been prescribed. Further, when the offeree 

accepts the proposal, he must have known that an offer was made. He cannot communicate 

acceptance without knowledge of the offer. 

So when A offers to supply B with goods, and B is agreeable to all the terms. He writes a letter 

to accept the offer but forgets to post the letter. So since the acceptance is not communicated, it 

is not valid. 

4] It must be in the prescribed mode 

Acceptance of the offer must be in the prescribed manner that is demanded by the offeror. If no 

such manner is prescribed, it must be in a reasonable manner that would be employed in the 

normal course of business. But if the offeror does not insist on the manner after the offer has 

been accepted in another manner, it will be presumed he has consented to such an acceptance. 

So A offers to sell his farm to B for ten lakhs. He asks B to communicate his answer via post. B 

e-mails A accepting his offer. Now A can ask B to send the answer through the prescribed 

manner. But if A fails to do so, it means he has accepted the acceptance of B and a promise is 

made. 

5] Implied Acceptance 

Section 8 of the Indian Contract Act 1872, provides that acceptance by conduct or actions of the 

promise is acceptable. So if a person performs certain actions that communicates that he has 

accepted the offer, such implied acceptance is permissible. So if A agrees to buy from B 100 

bales of hay for 1000/- and B sends over the goods, his actions will imply he has accepted the 

offer. 

What is the reasonable time to accept a proposal? 

Ans: The proposal must be accepted within the time limit given by the offeror. If no such time 

limit is prescribed then it must be accepted within a reasonable time or before the offer lapses. 



Now a reasonable time has no definition in law, it will depend entirely on the situation, 

circumstances, and the usual norms. 

 

legal rules of offer and acceptance 

reitel defines an offer as "an expression of willingness to contract on certain terms, made 

with the intention that it shall become binding as soon as it is accepted by the person to whom 

it is addressed", the "offeree". An offer is a statement of the terms on which the offeror is 

willing to be bound. 

1) An offer must be capable of creating legal relations: 

An offer must be such that when accepted it will result in a valid contract. A mere social 

invitation cannot be regarded as an offer, because if such an invitation is accepted it will not 

give rise to any legal relationship. 

(2) The offer must be distinguished from mere statement of intention: 

The terms of an offer should be clear so that there is no confusion whether; it is a valid offer 

or a mere statement of intention. Sometimes, a person declares that he has the intention to do 

something; this does not amount to an offer. 

 

(3) The offer must be distinguished from an invitation to receive offer: 

The terms of an offer should be clear so that there is no confusion whether it is a valid offer 

or an invitations Jo receive offer. Sometimes, a party does not make an offer but simply 

proposes certain terms and invites the other party to make an offer on proposed terms. 

(4) An offer may be express or implied: 

An express offer is made by words of mouth or it is written, while an implied offer means an 

offer made by conduct. 

(5) An offer may be general or specific: 

A specific offer is one which is made to an ascertained person. And a general offer is one 

which is not made to a specific person, but to the public at large. It may be noted that in case 

of a general offer, the contract is not made with the entire world. 

But it is made only with the person, who having the knowledge of the offer, comes forward 

and acts according to the conditions of the offer. 

6) An offer may be conditional: 

An offer to be valid may contain a condition and in that case it has to be accepted along with 

the condition stated therein. However, no offer can contain a term or condition the non 

compliance of which would amount to acceptance. 

(7) The terms of an offer must be certain, definite and not vague: 

The terms of an offer must be definite, clear and certain. If the terms of the offer are vague 

and uncertain, no contract will come into existence 

he reason for the same is that when the offer is vague or uncertain, it cannot be said what 

exactly the parties intended to do. 



8) An offer must be communicated to the other party: 

It is an important and essential element of a valid offer. The first part of the definition of the 

offer emphasises this requirement. According to this, the willingness to make offer should be 

‘signified’ (i.e. indicated or declared). 

In other words, the offer is completed only when it has been communicated to the offeree. It 

may be noted that until the offer is communicated, it cannot be accepted. 

Thus, an offer accepted without its knowledge, does not confer any legal rights on the 

acceptor. 

9) The offer must be made with a view to obtain the consent of the offeree: 

The second part of the definition of offer emphasises the requirement that an offer must be 

made with a view to obtain the consent of the offeree to the proposed act or abstinence. 

Thus, when a person is making an offer it means that he is making it with a view to obtain the 

consent of the offeree. As soon as the offeree accepts it, the offeror is bound by it. 

consideration 

In the legal system, the term consideration refers to something of value given to someone in 

return for goods, services, or some other promise. Consideration is vital in contract law, as a 

valid contract must include consideration for every party involved. In simple terms, 

consideration is the basic reason a party enters into a legal contract.  

consideration is the benefit that each party receives, or expects to receive, when entering into 

a contract. Consideration is often monetary, but it can be a promise to perform a specific act, 

or a promise to refrain from doing something. In order for a contract or agreement to be 

legally binding, every party to the contract must receive some type of consideration. In other 

words, a contract is a two-way street, so each party must receive something of value from the 

other party or parties. Illegal or immoral acts are not legally considered to serve as 

consideration. 

Example 
John backed into Allen’s car, damaging it. John is liable to pay for the damages, but does not 

have the money right now. While Allen could sue John for the damages to his car, he enters 

into an agreement with John to give him 90 days to pay the full amount of $1,500, plus an 

additional $250 for the inconvenience. The agreement states that Allen will not file a lawsuit 

before the 90 days is up, but is free to do so after that time. This agreement, or “contract,” 

provides consideration for both parties: 

 John’s benefit: Allen gives up the right to sue for a period of 90 days 

 Allen’s benefit: John will pay for the damages, plus an additional amount of $250 

Elements of Consideration 

In order for a contract to be considered valid and enforceable by the courts, three elements of 

consideration must be met. If one or more of these elements are missing, the contract lacks 

the necessary requirements, it could potentially be deemed invalid by the court. The required 

elements of consideration include: 

1. The contract must include a bargain for the terms of the exchange. This means there 

must be something that is worth bargaining over to both the parties. 

https://legaldictionary.net/contract-law/
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2. There must be a mutual exchange between the parties. In simple terms, all parties 

involved must benefit from the contract. 

3. The exchange in the contract must be something of value. 

In addition to the elements of consideration, a contract must contain certain other elements to 

be enforceable. While these requirements vary by state, generally these requirements include: 

 An intent by both parties to enter into the agreement 

 The subject matter must be legal 

 One party must make an offer 

 The other party must accept an offer 

what Can be Used as Consideration 

Consideration in a contract is the exchange of anything of value by each party. Most often, 

services or goods are exchanged or promised in a contract, though consideration may be 

whatever the parties agree to. Examples include: 

 Money 

 Services 

 Personal property 

 Real property 

 Promise to act 

 Promise to refrain from acting 

At least three types of Considerations found in Business Law: 

 Past consideration. When something is done or suffered before the date of the 

agreement, at the desire of the promisor, it is called ‘past considera-tion.’ It must be 

noted that past consideration is good consideration only if it is given by the promisee, ‘at 

the desire of the promisor.   

 

Under English law, past consideration is no consideration. In India sec 25(2) 

adequately covers a past voluntary service. 

 Let us discuss some examples of this. 

Illustrations 
 (a)       A teaches the son of B at B’s request in the month of January, and in February 

B promises to pay A a sum of Rs 200 for his services. The services of A will be past 

consideration. 

 

 (b)     A lawyer, gave up his practice and served as manager of a landlord at the latter’s 

request in lieu of which the landlord subsequently promised a pension. It was held 

that there was good past consideration. (Shiv Saran vs Kesho Prasad) 

 

 

 Present consideration. Consideration which moves simultaneously with the promise, is 

called ‘present consideration’ or ‘executed consideration’.  

 

 For example, A sells and delivers a book to B, upon B’s promise to pay for it at a future 

date. The consideration waiting from A is present or executed consideration since A has 

done his act of delivering the book simultaneously. with the promise of B.  

 

 It should, however, be noted that it is said to be . ‘present consideration’ when at the time 

of the agreement it is executed on one side and executory on the other. If both parties 

have done their part under the contract, e.g., where A sells a book to B and B pays its 

https://legaldictionary.net/real-property/


price immediately, it is a case of executed contract (where nothing remains to be done) 

and not of executed or present consideration. 

 

 Future consideration. When the consideration on both sides is to move at a future date, 

it is called ‘future consideration’ or ‘executory consideration’. It consists of an exchange 

of promises and each promise is a consideration for the” other.  

 

 For example, X promises to sell and deliver 10 bags of wheat to Y for Rs 6,500 after a 

week, upon Y’s promise to pay the agreed price at the time of delivery. The promise 

of X is supported by promise of Y and the consideration is executory on both ides.  

 

 It is to be observed that in an ‘executed consideration’, the liability ‘is outstanding against 

only one side whereas in an ‘executory consideration’ it is outstanding on both ends. 

According to Section 2(d) of the Indian Contract Act, 1872, the follows features are essential for 

a valid consideration: 

 Consideration must move at the desire of the promisor 

Consideration can be offered by the promisee or a third-party only at the request or desire of the 

promisor. If an action is initiated at the desire of the third-party, it is not a consideration. 

Peter is going back home from work. On his way, he sees that his neighbor John’s house is on 

fire. He immediately arranges for a water hose and manages to douse the fire. Peter cannot claim 

any reward for his effort because it was a voluntary act and was not done at the desire of John 

(promisor). 

ii) Consideration may move from the promisee to any other person 

If you look at the definition of consideration according to section 2 (d) of the Indian Contract 

Act. 1872, it explicitly states the phrase ‘promisee or any other person…’ This essentially means 

that in India, consideration may move from the promise to any other person. However, it is 

important to note that there can be a stranger to a consideration but not a stranger to the contract. 

Peter gifted his son, Oliver, an apartment in the city with a condition that he pays a fixed amount 

of money to his uncle, John, every year. On the same day, Oliver executed a deed to pay a fixed 

amount of money to John every year. However, Oliver failed to pay and John filed a suit for 

recovery. Oliver pleaded that he was not liable since no consideration had moved from John. 

However, the court held the words ‘promisee or any other person…’ and allowed John to 

maintain his suit for recovery. 

ii) It can be in the past, present or future 

a.  Past 

Since consideration is the price of a promise, it is normally given to induce the promise. 

However,it can be given before the promise is made by the promisor. This is past consideration. 

It is important to note that past consideration is not considered for a new promise since it is not 

been given in lieu of the promise. According to Indian law, ‘past considerations’ is ‘good 

consideration’ if it was given at the desire of the promisor. 

Peter employs John to work on his field during the months of agricultural harvesting. He 

promises to pay John an amount of Rs 5,000 for his services when he sows the new crop in the 

fields. The services of John in the past constitute a valid consideration. 



a.1. Past Voluntary services 

At times, a person might render voluntary services without any request or promise from another. 

If the person receiving the services makes a subsequent promise to pay for the services, then 

such a promise is enforceable in India under Section 25(2) of the Indian Contract Act, 1872 

which states: 

An agreement made without consideration is void, unless it’s a promise to compensate, wholly 

or in part, a person who has already voluntarily done something for the promisor, or something 

which the promisor was legally compellable to do; or unless.’ 

Peter finds John’s wallet on the road. He returns it to him and John promises to pay Peter Rs 500 

for his services. This is a valid contract. 

b. Present 

If the promise and consideration take place simultaneously then it is present or executed 

consideration. An example is Peter goes to a shop, buys a bag of chips and pays for the same 

on-spot. 

c.   Future 

When the consideration for a promise moves after the contract is formed, it is a future or 

executor. It is also valid if it depends on a conPeter promises to create architectural plans for 

John’s new house. John promises to pay Peter an amount of Rs 50,000 provided the plans are 

approved by his wife.  

(iv) It must have value in the eyes of the law 

While the law allows the parties to decide an ‘adequate’ consideration for them, it must be real 

and have value in the eyes of law. While the Court will not consider inadequacy, it will look at it 

to determine if the consent was given by the party with free-will or not. 

Peter’s wife agrees to withdraw the suit she has filed against him in return for his promise to pay 

her a monthly maintenance amount. This is a good consideration and holds value in the eyes of 

law. 

(v) It should be over and above the Promisors’ existing obligations 

If the promisor is already obligated either by his promise or law to perform or abstain from a 

certain act, then it is not a good consideration for a promise. 

Peter receives a summons from the Court to appear before it as a witness for John. John 

promises to pay him Rs 10,000 to appear in the Court. This contract is not valid because Peter is 

obligated by law to appear in the Court on receiving summons. 

(vi) It cannot be Unlawful 

A consideration that is against the law or public policies is not valid. 

Peter offers Rs 10,000 to John to beat up his business rival. John beats him up but Peter refuses 

to pay him. John cannot file a suit for recovery since the consideration is against the law. 

 

The term Offer is also called as Proposal. The first step in the formation of a contract is the 

making of a proposal. To constitute a contract there must be an offer and acceptance. The 

person who makes an offer is called "Offeror" and the person who accepts the offer is called 

"Acceptor".  



Definition of Proposal (Offer) : 

 

         Section 2(a) of the Indian Contract Act, 1872 defines Proposal - "when one person 

signifies to another his willingness to do or to abstain from doing anything, with a view to 

obtaining the assent of that other to such act or abstinence, he is said to make a proposal." 

ection 2(b) defines "promise" as, "when a person to whom the proposal is made, signifies his 

assent thereto, the proposal is said to be accepted. A proposal, when accepted, becomes a 

promise; 

 

          According to Section 2(c) of the Indian Contract Act, the person making the proposal is 

called the “promisor”, and the person accepting the proposal is called “promisee”, 

Example :  

 

    A intends to sell his Car to B for ₹ 200000/- and makes proposal to B. Here  A is called 

Proposer or promissor or offeror. B is called promisee or offeree. 

Essentials of a valid Offer : 

 

             An offer to be valid and enforceable following conditions are to be satisfied  

 

1) There must be Two parties : 

 

2) Every proposal must be communicated 

 

3) It must create Legal Relations 

 

4) It must be Certain and definite 

 

5) It may be specific or Public 

1) There must be two parties: 

   

            There must be at least two persons, A person to make proposal and the other person to 

accept it. Legal persons, artificial person all are included in person. 

2) Every proposal must be communicated 

 

             Communication of proposal is compulsory. An offer is valid if it is communicated to 

the offeree. The communication may be express or implied. It may be communicated by 

means of words of mouth, messenger, telegram etc. Section 4 of the Indian Contract Act says 

that the communication of proposal is complete when comes to the knowledge of the person 

to whom it is made. 

 

    Example : 

 

              A proposes , by letter, to sell a house to B at a Certain price. The communication of 

the proposal is complete when B receives the letter. 

 

3) It must create Legal Relations: 
 

              To create a contract intention of the party to enter into legal obligation is 

compulsory, means the intention of offer should be to perform a legal obligation if it is to 



perform a social obligation it is not a proper proposal. 

 

Example : 

 

      A invites to B for lunch and failed to arrange the same. B cannot sue A as it does not 

create a legal obligation.  (See... relevant Case : Balfour Vs Balfour (1919) 2 KB 571 ) 

) It must be Certain and definite :  

 

               To create a valid contract the terms of the offer must be certain and definite and 

must not be vague. It may be specific or public 

5) It may be specific or Public :  

   

     Specific offer : Offer to specific person or group are known as specific offer. 

 

             

     General Offer  : Offer to public are known as specific offer 

 

      The specific offer can be accepted by the person or group to whom it is made. The 

general offer can be accepted by any person.  

 

 

 

 

 

 

UNIT-III 

         CAPACITY OF THE PARTIES AND CONTINGENT CONTRACT 

CAPACITY OF THE PARTIES:- 

Section 11 of the Contract Act deals with the competency of parties and provides that "every 

person is competent to contract who is of the age of majority according to the law to which he 

is subject, and who is of sound mind and is not disqualified from disqualified from 

contracting by any law to which he is subject." 

t follow that the following person are incompetent to contract: 
(a)minor  

(b) person of unsound mind, and 

(c) Person disqualified by any law to which they are subject. 

Contract entered into by the persons mentioned above are void. 

 

 

Every person is competent to contract: 

(a) Who is of the age of majority. 

(b) Who is of sound mind. 

(c) Who is not disqualified from making a contract. 

 



 

Therefore the following persons are not competent to contract 

(a) A person who is a minor. 

(b) A person of unsound mind. 

(c) A person who is diqualified from making a contract.  

 

 

Minor: Who is Minor? 

An infant or a minor is a person who is not a major. According to the Indian Majority Act, 

1875, a minor is one who has not completed his or her 18th year of age. A person attains 

majority on completing his 18th year in India. 

In the following two cases, a person continues to be a minor until he completes the age 21 

years. 

 

1. Where a guardian of a minor' person or property has appointed under the Guardians and 

Wards Act, 1890; or 

2. Where the superintendence  of a minor's property is assumed by a court of wards. 

 

An amendment to this ACt was made by Indian Majority (Amendment) Act 2000 which fixed 

uniform age of majority as 18 years irrespective of the fact whether any guardian has been 

appointed but president's assent to kid has yet to be obtained. 

 

 

To deal with the problem the law provides the following two approaches: 

1. In case of contracts relating to ordinary merchantile transactions, the age of majority is to 

be determined by the law of place where the contract is made. 

2. In case of contracts relating to land, the age of majority is to be determined by the law of 

the place where the land is situated. 

 

Example: 

A, 18 years old-domiciled in india, endorsed certain negotiable Instrument in Ceylon, by the 

law of which he was a minor. Therefore, he was held not to be liable as endorser. 

 

2 Important Laws Relating to Contracts by Minors in India –  

1. Agreement with or by a minor is void: 

An agreement with or by a minor is void and inoperative ah initio [Moltri Bihi vs. 

Dharomdas Chose]. These agreements are considered to be nullity and non-existent in the 

eyes of law. These cannot be enforced against a minor. 

2. Minor can be a promisee or a beneficiary: 

In competency of a minor to enter into contract means incompetency to bind himself by a 

contract. There is nothing which debars him from becoming a beneficiary, e.g., a payee 

[SharafatAli vs. Noor Mohd.], an endorsee or a promisee in a contract. 

uch contracts can be enforced at his option, but not at the option of the other party. Thus, the 

law does not regard him as incompetent for accepting a benefit. 



3. Minor’s agreement cannot be ratified by him: 

An agreement by a minor cannot be ratified by him on attaining the age of majority. They 

term ‘ratification’ may be defined as the act of confirming or approving. The doctrine of no 

ratification’ implies that an agreement made by a minor (during the period of minority), 

cannot be confirmed by him on attaining majority. 

This is so because minor’s agreement is voidable initio (i.e., void from the very beginning) 

and, therefore, cannot be made valid by ratification. However, if the minor wants to carry out 

the agreement, a fresh agreement should be made on attaining majority, it may be noted that a 

new agreement will also require fresh consideration. 

The consideration which was given under the earlier agreement (during minority) cannot be 

taken as consideration for the new agreement (during majority) also as in the case of Nazir 

Ahmed v. Jiwandas. 

4. No estoppel against minor: 

The term ‘estoppel’ may be defined as prevention of a claim or assertion by law. In other 

words, when someone makes another person to believe that a particular thing or fact is true, 

then later on he cannot be allowed to deny the truth of that thing. 

It will be interesting to know that there is no such estoppel against the minor. In other words, 

when a minor fraudulently enters into a contract, representing that he is a major, but in reality 

he is not, then later on he can plead his minority as a defence and cannot be stopped (i.e. 

prevented) from doing so. 

5. No specific performance of the agreements: 

There can be no specific performance of the agreements, entered into by minors as they are 

void ab initio. A contract entered into on his behalf by his parent /guardian or the manager of 

his estate, can be specifically enforced by or against minor provided that the contract is:- 

a) Within the scope of the authority of the parent /guardian or manager, and 

(b) For the benefit of the minor. 

6. No compensation by minors: 

If a minor has received any benefit under a void agreement, he cannot be asked to 

compensate or pay for it. Sec 65, which provides for restitution in case of agreements found 

to be void, does not apply to a minor 

7. Minor’s property liable for necessaries: 

Sometimes, a person supplies necessaries to a minor. In such cases, the supplier of 

necessaries can claim reimbursement from the property of minor. 

8. Minor as a partner: 

The partnership of partners results from their agreement. A minor, being incompetent to enter 

into a contract, cannot be a partner in the firm. However, he may be admitted only to the 
benefits of the firm with the consent of all other partners [Sec 30(1) of the Indian 
Partnership Act, 1932]. 



9. The Minor as an agent: 

An agent is merely a connecting link, between his principal and third person. Therefore, a 

minor can be appointed as an agent. But he will not be personally liable for his acts as an 

agent [Sec. 184]. 

It may, however, be noted that the principal will be liable to the third persons for the acts of 

the minor agent which he does in the ordinary course of dealings. 

10. Minor as an insolvent: 

A minor cannot be declared as an insolvent. This is so because all agreements with a minor 

are absolutely void. Moreover, the minor is not personally liable for any debt incurred during 

the period of his minority. 

11. The minor can execute a negotiable instrument: 

According to Sec 13(1) of the Negotiable Instruments Act, 1881, the term ‘negotiable 

instrument’ means and includes a promissory note, a bill of exchange and a cheque. The 

minor is competent to draw, negotiate or endorse the negotiable instruments. 

It may, however, be noted that the minor will not incur any personal liability under such 

instruments. But, the negotiable instruments executed in favour of the minor can be enforced 

by him. 

12. The liability of minor’s parents or guardians: 

As a matter of fact, the minor’s contracts do not impose any liability on his parents or 

guardians even if the contracts are for ‘necessaries’. The parents or guardians of the minor 

may pay money borrowed by him just out of moral obligations. 

But there is no legal obligation to make such payments. It may, however, be noted that the 

parents or guardians can be held liable when the minor child is acting as an agent of his 

parents or guardians. 

Explain the elements and essentials of contingent contract 

Contingent contracts 

contracts are of different types since people can get into various kinds of agreement for 

performance or non-performance of certain acts. One way of understanding contracts is by 

dividing them into two types: Absolute and Contingent. Let us take a detailed look at contingent 

contracts. 

Contingent Contracts 

An absolute contract is one where the promisor performs the contract without any condition. 

Contingent contracts, on the other hand, are the ones where the promisor performs his obligation 

only when certain conditions are met. 

f you look at the contracts of insurance, indemnity or guarantee, they have one thing in common 

– they create an obligation on the promisor if an event which is collateral to the contract does or 

does not happen. For example, in a life insurance contract, the insurer pays a certain amount if 

the insured dies under certain conditions. The insurer is not called into action until the event of 

the death of the insured happens. This is a contingent contract. 

Under Section 31 of the Indian Contract Act, 1872, contingent contracts are defined as follows: 

“If two or more parties enter into a contract to do or not do something, if an event which is 

collateral to the contract does or does not happen, then it is a contingent contract.” 

Example: Peter is a private insurer and enters into a contract with John for fire insurance of 

John’s house. According to the terms, Peter agrees to pay John an amount of Rs 5 lakh if his 

house is burnt against an annual premium of Rs 5,000. This is a contingent contract 
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Essentials of Contingent Contracts 

1] Depends on happening or non-happening of a certain event 

The contract is contingent on the happening or the non-happening of a certain event. These said 

events can be precedent or subsequent, this will not matter. Say for example Peter promises to 

pay John Rs 5,000 if the Rajdhani Express reaches Delhi on time. This is a contingent event. 

2] The event is collateral to the contract 

It is important that the event is not a part of the contract. It cannot be the performance promised 

or a consideration for a promise. 

Peter enters into a contract with John and promises to deliver 5 television sets to him. John 

promises to pay him Rs 75,000 upon delivery. This is NOT a contingent contract since John’s 

obligation depends on the event which is a part of the contract (delivery of TV sets) and not a 

collateral event. 

Peter enters into a contract with John and promises to deliver 5 television sets to him if Brazil 

wins the FIFA World Cup provided John pays him Rs 25,000 before the World Cup kicks-off. 

This is a contingent contract since Peter’s obligation arises only when Brazil wins the Cup 

which is a collateral event. 

3] The event should not be a mere will of the promisor 

The event cannot be a wish of the promisor. Say for example Peter promises to pay John Rs 

5,000 if Argentina wins the FIFA World Cup provided he wants to. This is NOT a contingent 

contract. Actually, this is not a contract at all. 

Peter promises to pay John Rs 50,000 if he leaves Mumbai for Dubai on August 30, 2018. This 

is a contingent contract. Going to Dubai can be within John’s will but is not merely his will. 

4] The event should be uncertain 

If the event is sure to happen, then the contract is due to be performed. This is not a contingent 

contract. The event should be uncertain. 

Peter promises to pay John Rs 500 if it rains in Mumbai in the month of July 2018. This is not a 

contingent contract because in July rains are almost a certainty in Mumbai. 

 

 

Rules of Contingent Contracts 

Sections 32 – 36 of the Indian Contract Act, 1872, list certain rules for the enforcement of a 

contingent contract. 

 1  Contracts Contingent on the happening of an Event 

A contingent contract might be based on the happening of an uncertain future event. In such 

cases, the promisor is liable to do or not do something if the event happens. However, the 

contract cannot be enforced by law unless the event takes place. If the happening of the event 

becomes impossible, then the contingent contract is void. This rule is specified in Section 32 of 

the Indian Contract Act, 1872. 

Peter promises to pay John Rs 50,000 if he can marry Julia, the prettiest girl in the 

neighborhood. This is a contingent contract. Unfortunately, Julia dies in a car accident. Since the 

happening of the event is no longer possible, the contract is void. 

2  Contracts Contingent on an Event not happening 

A contingent contract might be based on the non-happening of an uncertain future event. In such 

cases, the promisor is liable to do or not do something if the event does not happen. However, 

the contract cannot be enforced by law unless happening of the event becomes impossible. If the 

event takes place, then the contingent contract is void. This rule is specified in Section 33 of the 

Indian Contract Act, 1872. 

Peter promises to pay John Rs 50,000 if the ship named Titanic which leaves on a dangerous 

mission does not return. This is a contingent contract. This contract is enforceable by law if the 



ship sinks making its return impossible. On the other hand, if the ship returns, then the contract 

is void. 

 3  Contracts contingent on the conduct of a living person who does something to make 

the event or conduct as impossible of happening 

Section 34 of the Indian Contract Act, 1872 states that if a contract is contingent upon how a 

person will act at a future time, then the event is considered impossible when the person does 

anything which makes it impossible for the event to happen. 

Peter promises to pay John Rs 5,000 if he marries Julia. However, Julia marries Oliver. Julia’s 

act thus renders the event of John marrying her impossible. (A divorce is still possible though 

but the happening of the event is considered impossible.) 

 4  Contracts Contingent on an Event happening within a Specific Time 

There can be a contingent contract wherein a party promises to do or not do something if a 

future uncertain event happens within a fixed time. Such a contract is void if the event does not 

happen and the time lapses. It is also void if before the time fixed, the happening of the event 

becomes impossible. This rule is specified in Section 35 of the Indian Contract Act, 1872. 

Peter promises to pay John Rs 5,000 if the ship named Titanic which leaves on a dangerous 

mission returns before June 01, 2019. This contract is enforceable by law if the ship returns 

within the fixed time. On the other hand, if the ship sinks, then the contract is void. 

 5  Contracts Contingent on an Event not happening within a Specific Time 

Contingent contracts might be based on the non-happening of an uncertain future event within a 

fixed time. In such cases, the promisor is liable to do or not do something if the event does not 

happen within the said time. The contract can be enforced by law if the fixed time has expired 

and the event has not happened before the expiry of the time. Also, if it becomes certain that the 

event will not happen before the time has expired, then it can be enforced by law. This rule is 

specified in Section 35 of the Indian Contract Act, 1872. 

Peter promises to pay John Rs 5,000 if the ship named Titanic which leaves on a dangerous 

mission does not return before June 01, 2019. This contract is enforceable by law if the ship 

does not return within the fixed time. Also, if the ship sinks or is burnt, the contract is enforced 

by law since the return is not possible. 

 6  Contracts Contingent on an Impossible Event 

If a contingent contract is based on the happening or non-happening of an impossible event, then 

such a contract is void. This is regardless of the fact if the parties to the contract are aware of the 

impossibility or not. This rule is specified in Section 36 of the Indian Contract Act, 1872. 

Peter promises to pay John Rs 50,000 if the sun rises in the west the next morning. This contract 

is void since the happening of the event is impossible 

What are the differences between Contingent Contracts and 

Wagering Contracts? 

Factors Contingent Contracts Wagering Contract 

Meaning 
It is a contract to do or not to do something 
with reference to a collateral event 
happening or not happening. 

It is a promise to give money or money’s worth 
with reference to an uncertain event happening 
or not happening. 



Reciprocal promises It may not contain reciprocal promises. It consists of reciprocal promises. 

Uncertain event The event is collateral. The uncertain event is the core factor 

Nature of contract 
Contingent contract may not be wagering in 

nature. 

A wagering agreement is essentially contingent 

in nature. 

Interest of parties 
Contracting parties has interest in the 
subject matter in a contingent contract. 

The contracting parties have no interest in the 
subject matter. 

Mutuality of loss and gain 
Contingent contract is not based on the 
doctrine of mutuality of loss and gain. 

A wagering contract is a game, losing and 
gaining alone matters. 

Effect of contract Contingent contract is valid. A wagering agreement is vo 

Explain the contingent contract 

Contingent Contract Types 

Contracts contingent upon the occurrence of an uncertain event: These contracts become 

valid only if the uncertain event mentioned in the contract occurs. For instance, let's say A 

and B enter into a contract wherein A promises to sell his goods in transit to B provided the 

goods safely reach the harbor. Since, the sale of goods by A is dependent upon a condition 

(that the goods reach the harbor), this is a contingent contract. If the ship does not make it to 

the harbor, the contract becomes void. 

Contracts contingent upon the non-occurrence of an uncertain event: Sometimes, a 

contingent contract may depend upon the nonoccurrence of an uncertain event. For example, 

if A promises to sell his goods in transit to B if the ship carrying the goods does not come 

back, then the contract becomes valid if the ship sinks in the sea; if it safely reaches the 

harbor, the contract becomes void. 

Contracts contingent upon the occurrence of an uncertain event within a specified 

timeframe: In these contracts, the event must occur within the period specified in the 

contract. For example, A promises to sell the goods in transit to B, if the ship carrying the 

goods safely arrives the harbor within eight days. If the ship comes on the ninth day or 

anytime thereafter, the contract becomes void. 

Contracts contingent upon the nonoccurrence of an uncertain event within a specified 

timeframe: For example, let's say, A contracts to sell the goods in transit to B if the ship 
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carrying the goods does not reach the harbor within eight days. Then, the contract becomes 

void if the ship arrives on the sixth day or anytime before eight days. On the other hand, if the 

ship does not come until eight days, the contract becomes valid; it does not matter whether or 

not it comes or does not come after the eighth day has passed. 

Contracts contingent upon an impossible event: If the performance of a contract is 

dependent upon an impossible event, such a contract is ab initio void, i.e., void right from the 

beginning. For example, A promises to pay B $7,000 if B marries C, who died five years 

back. Now, since C is already dead, it's not possible for B to marry her. So, the contract 

becomes null and void. 

 

Brifly explain about discharge of contract 

Discharge of a contract means termination of a contract. It is the act of making a contract or 

agreement null. A discharged contract refers to contract that is fully performed. 

Discharge may take place by: 

1. Performance of the contract. 

2. Accord and satisfaction. 

3. Release. 

4. Set off. 

5. Rescission of the contract. 

6. Extinguishment. 

7. Confusion, where the duty to pay and the right to receive unite in the same person. 

8. Extinction, or the loss of the subject matter of the contract. 

9. Defeasance. 

10. The inability of one of the parties to fulfill his/her part. 

11. The death of the contractor, as where s/he undertook to teach an apprentice. 

12. Bankruptcy. 

13. By lapse of time. 

14. By neglecting to give notice to the, person charged. 

15. By releasing one of two partners. 

16. By neglecting to sue the principal at the request of the surety, the latter is discharged. 

17. By the discharge of a defendant, who has been arrested under a capias ad satisfaciendum. 



18. By a certificate and discharge under the bankruptcy laws. 

 

 

Discharge of a contract implies termination of contractual obligations. This is because when 

the parties originally entered into the contract, the rights and duties in terms of contractual 

obligations were set up. Consequently when those rights and duties are put out then the 

contract is said to have been discharged. Once a contract stands discharged, parties to it are 

no more liable even though the obligations under the contract remain incomplete. 

A Contract is deemed to be discharged, that is, concluded and no longer binding, in the 

following circumstances: 

 Discharge by performance. 

 Discharge of Contract by Substituted Agreement. 

 Discharge by lapse of time. 

 Discharge by operation of law. 

 Discharge by Impossibility of Performance. 

 Discharge by Accord and Satisfaction. 

 Discharge by breach. 

We shall examine each of them as follows 

Discharge by performance 

Where both the parties have either carried out or tendered (attempted) to carry out their 

obligations under the contract, is referred to as discharge of the contract by performance. 

Because performance by one party constitutes the occurrence of a constructive condition, the 

other party’s duty to perform is also triggered, and the person who has performed has the 

right to receive the other party’ s performance. The overwhelming majority of contracts are 

discharged in this way. 

Discharge of Contract by Substituted Agreement 

A contract emanates from an agreement between the parties. It thus follows that, the contract 

must also be discharged by agreement. Therefore, what is required, inevitably, is 

mutuality. Discharge by substituted agreement arises when a contract is abandoned, or the 

terms within it are altered, and both the parties are in conformity over it. 

For example, A and B enter into some agreement, and A wants to change his mind and not to 

carry out his terms of the contract. If he does this unilaterally then he will be in breach of 

contract to B. However, if he approaches B and states that he would like to be released from 

his liabilities under the contract then the latter might agree. In that case the contract is said to 

be discharged by (bilateral) agreement. In effect B has promised not to sue A if he does not 

perform his part of the contract and the consideration for his promise is A ‘s promise not to 

sue B. Discharge by agreement may arise in the following ways. 

Novation 

The term novation implies the substitution of a new contract for the original one. This 

arrangement may be either with the same parties or with different parties. For a novation to 

be valid and effective, the consent of all the parties, including the new one(s), if any, is 

http://en.wikipedia.org/wiki/Novation


essential. Moreover, the subsequent or second agreement must be one capable of enforcement 

in law, the consideration for which is the exchange of promises not to enforce the original 

contract. 

Rescission 

This refers to cancellation of all or some of the material terms of the contract. If the 

contracting parties mutually decide to do so, the respective contractual obligations of the 

parties stand terminated. 

Alteration 

This refers to a change in one or more of the terms of a contract with the consent of all the 

contracting parties. Alteration results in a new contract but parties to it remain the same. Here 

the assumption is that both the parties are to gain a fresh but different benefit from the new 

agreement. Remission This means the acceptance (by the promisee) of a lesser sum than what 

was contracted for, or a lesser fulfillment of the promise made. As per Section 63, ‘every 

promisee may (a) remit or dispense with it, wholly or in part, or (b) extend the time of 

performance, or (c) accept any other satisfaction instead of performance’. 

Waiver 

The term waiver implies abandonment or relinquishment of a right. Where a party 

deliberately abandons its rights under the contract, the other party is released of its 

obligations, otherwise binding upon it. 

Discharge by lapse of time 

A contract stands discharged if not enforced within a specified period called the ‘period of 

limitation‘. The Limitation Act, 1963 prescribes the period of limitation for various contracts. 

For instance, period of limitation for exercising right to recover an immovable property is 

twelve years, and right to recover a debt is three years. Contractual rights become time barred 

after the expiry of this limitation period. Accordingly, if a debt is not recovered within three 

years of its payment becoming due, the debt ceases to be payable and is discharged by lapse 

of time. 

Discharge by Impossibility of Performance 

Sometimes after a contract has been established, something might occur, though not at the 

fault of either party, which can render the contract impossible to perform, or illegal, or 

radically different from that originally undertaken. 

However, if whatever happens to prevent the contract from being performed 

 has not been caused by either party 

 could not have been foreseen, and 

 its effect is to destroy the basis of the contract 

then the courts will, generality, state that the contract has become impossible to perform. If 

that happens then the contract is discharged and neither party will have any liability under it. 

Section 56 of the Indian Contract Act clearly provides that an agreement to do an act 

impossible in itself is void 

The performance of a contractual obligation may become subsequently impossible on a 

number of grounds. They include the following. 

 Objective impossibility of performance 
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 Commercial impracticability 

 Frustration of purpose 

 Temporary impossibility 

Discharge of operation of law 

A contract stands discharged by operation of law in the following circumstances. 

Unauthorized material alteration of a written document 

A party can treat a contract discharged (i.e., from his side) if the other party alters a term 

(such as quantity or price) of the contract without seeking the consent of the former. 

Statutes of Limitations 

A contract stands discharged if not enforced within a specified period called the ‘period of 

limitation’. The Limitation Act, 1963 prescribes the period of limitation for various contracts. 

For instance, limitation period for exercising right to recover an immovable property is 

twelve years and right to recover a debt is three years. Contractual rights become time barred 

after the expiry of this limitation period. Accordingly, if a debt is not recovered within three 

years of its payment becoming due, the debt ceases to be payable and is discharged by lapse 

of time. 

Insolvency 

A discharge in bankruptcy will ordinarily bar enforcement of most of a debtor’s contracts. 

Merger 

A contract also stands discharged through a merger that occurs when an inferior right 

accruing to party in a contract amalgamates into the superior right ensuing to the same party. 

For instance, A hires a factory premises from B for some manufacturing activity for a year, 

but 3 months ahead of the expiry of lease purchases that very premises. Now since A has 

become the owner of the building, his rights associated with the lease (inferior rights) 

subsequently merge into the rights of ownership (superior rights). The previous rental 

contract ceases to exist. 

Discharge by Accord and Satisfaction 

To discharge a contract by accord and satisfaction; the parties must agree to accept 

performance that is different from the performance originally promised. It may be studied 

under the following sub-heads. 

Accord 

An accord is an executory contract to perform an act that will satisfy an existing duty. An 

accord suspends, but does not discharge, the original contract. 

Satisfaction 

Satisfaction is the performance of the accord, which discharges the original contractual 

obligation. 

If the obligor refuses to perform 

The obligee can sue on the original obligation or seek a decree for specific performance on 

the accord. 

Discharge of contract by breach 



Breach occurs where one party to a contract fails to perform its contractual obligations, or the 

performance is defective. A breach of contract does not per se bring a contract to an end. The 

breach may give to the aggrieved party the right to terminate the contract but it is for the non-

breaching side to decide whether or not to exercise that option. The aggrieved party has a 

right of election; that is to say, it can choose either to affirm the contract or to terminate it. 

However, once that decision has been taken, it is, in principle, irrevocable. 

A Breach may be anticipatory or actual. 

Anticipatory Breach 

Also known as ‘breach by repudiation’, anticipatory breach occurs when one party states, 

before the arrival of the date fixed for performance, without justification that it cannot or will 

not carry out the material part of the contractual obligations on the agreed date or that it 

intends to perform in a way that is inconsistent with the terms of the contract. This may also 

occur where one party by some action makes performance impossible. For instance, A, after 

agreeing to sell his car to B on a fixed date, sells it to C. This is anticipatory breach. 

Effect of anticipatory breach 

Where there is an anticipatory breach, the non-breaching party may either 

 rescind the contract, or 

 treat the contract in force and wait for the time of performance. In first case, it can 

immediately sue for damages, i.e., it is not required to wait for the time for 

performance to expire 

For example, [D agreed to employ P] as a courier for three months commencing on June 1. 

Before the said date D told P that his services would not be required. This was to be an 

anticipatory breach of contract and it entitled P to sue D for damages immediately. If the non-

breaching party elects to treat the contract operative, it waits until the time of performance 

and then holds the other party liable for the non-performance. Thus, by doing so the non-

breaching party is giving an opportunity to the breaching party to still perform, if it can, in 

order to get a valid discharge. 

Actual Breach 

Actual breach refers to the failure to perform contractual obligations when performance is 

due. Failure to perform obligations is the most common form of breach, wherein a seller fails 

to deliver the goods by the appointed time, or where, although delivered, the goods are not up 

to the mark in respect of quality or quantity specified in the contract. 

Effect of actual breach 

Breach is described as a method of discharge although it may not automatically discharge the 

contract. Breach of contract leads to two main remedies, namely breach of condition, and 

breach of warranty. 

Breach of a condition This is a major term, known as material breach, which entitles the 

injured party to damages, and gives it an option to treat the contract as subsisting or 

discharged. 



Breach of a warranty This is a minor term, known as non-material breach, which entitles the 

non-breaching party to damages. It does not have the right to repudiate the contract, although 

a non-material breach can give it the right to defer performance until the breach is made 

good. However, once the breach is remedied, the non-breaching party must go ahead and 

render its performance, minus any damages caused by the breach. 

Thus, it is clear from the above that not every breach entitles the injured party to treat the 

contract as discharged. It must be shown that the breach has affected a vital part of the 

contract, and that it is a breach of condition rather than breach of warranty. 

Briefly explain about breach of contract 

Breach of contract" is a legal term that describes the violation of a contract or an agreement 

that occurs when one party fails to fulfill its promises according to the provisions of the 

agreement. Sometimes it involves interfering with the ability of another party to fulfill his 

duties. A contract can be breached in whole or in part 

he following are different types of contract breaches: 

 Minor Breach: a minor breach occurs when one party “substantially performs,” or 

meets the essential obligations of the contract, but does not meet a condition that is 

minor and does not affect the contract terms. This is also known as a partial breach. 

 Material Breach: A material breach is a substantial breach in contract terms usually 

excusing the non-breaching party from performing and giving her the right to sue for 

damages.  

o For example, in a home purchase contract, a seller refusing to give the buyer 

the keys to the home after the buyer has completed all contract terms is a 

material breach. 

 Fundamental Breach: This occurs when one party violates the contract terms so 

egregiously that the other party may terminate the contract (as well as seek damages). 

 Anticipatory Breach: Contracts generally have set dates on which “performance,” or 

fulfillment of the contract’s obligations, are required.  

o If one of the parties commits a breach prior to that time, then they have 

committed an anticipatory repudiation, or anticipatory breach. If this occurs, 

the non-breaching party may immediately consider the contract breached, and 

take legal action. 

Remedies For Breach of Contract: 

 

 

   When a Contract is broken, the aggrieved party (the party who is not in breach) has one or 

more of the following remedies - 

 

(1) Recession of the Contract 

(2) Suit for Damages 

(3) Suit upon Quantum Meruit 

(4) Suit for Specific Performance 

(5) Suit for Injunction 
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1) Recession -  

 

     Where there is a breach of contract the aggrieved party may sue treat the contract as 

rescinded and refuse further performance. In such case, he is absolved of all his obligations 

under the contract. 

 

         Example - A promises to B to supply 5 bags of sugar on a certain Day. B agrees to pay 

the price after the receipt of the goods. A does not supply the goods. B is discharged from 

liability to pay the price. 

 

      The Court may grant rescission- 
               (a) where the contract is voidable by the plaintiff; or 

               (b) where the contract is unlawful for causes not apparent on its face and the 

defendant is more to blame than the plaintiff. 

 

 

The Court may also refuse to rescind the Contract -  

 

               (a) Where the plaintiff has expressed or impliedly ratified the contract; or 

               (b) Where owing to the change of circumstances (not being due to any act of the 

dependent himself), the parties cannot be restored to their original position; or 

               (c) Where third parties have, during the subsistence of the contract, acquired rights 

in good faith and for value; or 

               (d) Where only part of the contract is sought to be rescinded and such part is not a 

severable from the rest of the contract (Section 27 Specific Relief Act 1963). 

       consequence of rescission of voidable contract - 

 

          According to Section 64 of the Indian Contract Act 1872, when a person at whose 

option a contract is voidable rescinds it, the other party thereto need to perform any promise 

therein contained in which he is the promisor. The party rescinding a voidable contract shall 

if he have received any benefit thereunder from another party to such contract restore such 

benefit, so far as may be, to the person from whom it was received. But if  A person who 

rightfully rescinds a contract is entitled to consideration for any damage which he has 

sustained through the no fulfillment of the contract. (Section 75 of I.C.A 1872) 

 

 

(2) Suit for Damages - 

             
           The term "damage" is different from the term "damages"  . Damage means injury and 

damages means monetary compensation for the loss suffered by the aggrieved party in a 

breach of contract. The object of awarding damages for the breach of a contract is to put the 

injured party in the same financial position as if the contract had been performed. For 

example - in the position in which he would have been had there been performance and not 

breach. 

 

principle Laid Down : 
 

      "Compensation for loss or damage caused by breach of contract" is based on the 

judgment of the above case. 



 

The rule in Hadley V. Baxendale : 

 

When a contract has been broken, the injured party is entitled to - 

 

  a) such damages which naturally arose in the usual course of things from such breach. This 

relates to ordinary damages arising in the usual course things; 

 

  b) Such damages which the parties knew, when they made the contract, to be likely to result 

from the breach. This relates to special damages 

 

  c) Such compensation is not to be given for any remote or indirect loss or damage sustained 

by reason of the breach and 

 

  d) Such compensation for damages arising from breach of a quasi-contract shall be same as 

in any other contract. 

kinds of Damages -  

 

       Damages may be classified under the following heads namely - 

 

 

         a) Ordinary Damages - 

 

             It is also known as General damages or substantial damages. Ordinary damages are 

damages which actually arise in the usual course of things from the breach of a 

contract. Ordinary damages depend "on the knowledge which the parties are presumed to 

possess". 

 for example, in Hadley V. Baxendale (1854),  the only circumstances communicated by the 

plaintiffs defendants at the time of the contract were that the article to be carried was the 

broken shaft of a mill and that the plaintiffs were the Millers of that mill. Since the 

defendants had only this knowledge plaintiffs we are entitled to recover only the general 

damages from the breach of the contract. 

 

   b) Special Damages -  

 

                  Special damages are awarded to the plaintiff in special circumstances for 

sustaining loss as a breach of the contract. Special damages may be successfully claimed only 

when they "may reasonably be supposed to have been in the contemplation of both parties, at 

the time they made the contract, as the probable result of The breach of it."                      

 

    c) Nominal Damages - 

 

                 Nominal damages simply means "very small". Where the injured party has not 

suffered any loss by reason of the breach of contract, the court may award very nominal sum 
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as damages.   

 

    d) Exemplary Damages -  

 

                     Exemplary damages are also known as positive or vindicated or compensatory 

or retributive damages. These Damages are allowed in case of breach of marriage or dishonor 

of a cheque by banker wrongfully. 

 

        e) Liquidated Damages -  

 If the amount of damages, in the event of the breach is determined by parties at the time of 

entering into the contract, they are called "liquidated damages" for example non-payment, 

against promissory note. 

            Liquidated damages represent a sum, fixed or ascertained by the parties in the 

contract,  which is a fair and genuine pre-estimate of the probable loss that might ensue as a 

result of the breach. A penalty is a sum named in the contract at the time of its formation, 

which is disproportionate to the damages likely to accrue as a result of the breach.  The courts 

in India allow only 'reasonable compensation'. 

 

 

(3) Suit upon Quantum Meruit :  

 

           The phrase 'Quantum Meruit' means "as much as earned".  A right to sue on a 

quantum meruit arise where a contract partly performed by one party, has become discharged 

by the breach of the contract by the other party. The right is founded on an implied promise 

by the other party arising from the acceptance of a benefit by that party. 

 

 

(4) Suit for Specific Performance : 

 

        "Specific performance" means actual carrying out of the promise. In certain cases, the 

Court may direct the party in breach of contract for the actual carrying out of the promise, 

exactly according to the terms of the contract. This is called specific performance of the 

contract. 

5) Suit for Injunction : 

 

               An Injection is an order of the Court of Justice directing the defendant to do some 

positive act or restraining the commission or continuance of some Prohibitory Act (causing 

injury or loss to the plaintiff ). 

 

 



UNIT-IV 

SALE OF GOODS ACT 19630 

CONTRACT OF SALE 

contract of sale of goods is a contract, whereby, the seller transfers or agrees to transfer the 

property in goods to the buyer for a price. There can be a contract of sale between one part-

owner and another. 

In other words, under a contract of sale, a seller (or vendor) in the capacity of the owner, or 

part-owner of the goods, transfers or agrees to transfer the ownership in goods to the buyer 

(or purchaser) for an agreed upon value in money (or money equivalent), called the price, 

paid or the promise to pay same. 

A contract of sale may be absolute or conditional depending upon the desire of contracting 

parties. 

 

ESSENTIAL  ELEMENTS OF VALID  SALE 

 

1. Essential Elements of a Valid Contract 

All the requirements of a valid contract such as free consent, consideration, competency of 

the parties, lawful object and consideration must be fulfilled. If any of the essential elements 

of a valid contract is absent, then the contract of sale will not be valid. 

For e.g.,  A agreed to sell an almirah to B without any consideration. Such a contract of sale is 

not valid because it is made without consideration. 

2. Two Parties 

Another essential element of a contract of sale is that there must be two parties to the contract 

of sale viz., seller and buyer. 

In a contract of sale, the ownership of goods has to pass from one person to another. Hence 

the seller and the buyer must be different persons because one person cannot be both the 

buyer and the seller. 

But there are certain exceptions to this – where a person’s goods are sold under an execution 

of decree he may purchase his own goods. 

For e.g., A and B were partners. After some years, the firm was dissolved. On the dissolution, 

some goods were divided among all the partners. Such a distribution of goods among the 

partners was not a sale. 

3. Goods 

There must be some goods as a subject-matter. Goods must be one which is defined as goods 

in Sec. 2(7) of the Sale of Goods Act. As per the definition given in Sec. 2(7) of the Act, 

goods means every kind of movable property and it includes 

1. stock and share, 

2. growing crops, grass, 

3. the things attached to or forming a part of the land which can be severed from the land. 

For e.g., A agreed to sell to B, wheat crops which is grown in his field. A and Bagreed 

that B may cut the crop and take it away upon the payment of the price. As the growing crop 

is included in the term “goods”, this is a valid contract of sale. 

4. Transfer of Ownership 

In a contract of sale, ownership over goods has to be transferred to the buyer by the seller or 

there should be an agreement to transfer the ownership by the seller to the buyer. 

The property in the goods means “all ownership rights” of the goods. In a contract of sale, all 

the ownership rights of the goods must be transferred by the seller to the buyer. However, 

the physical delivery of the goods is not required. 
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For e.g., A agreed to buy a new two wheeler from B an agent for Rs.25,000. A paid the price 

and got the two wheeler registered in his name and the registration book was delivered 

by B to A. This is a valid contract of sale because the ownership of the two wheeler has been 

transferred to A. 

5. Price 

Another essential element of a contract of sale is that there must be some price for the goods. 

That means, the goods must be sold for some price. According to Sec. 2(10) of the Sale of 

Goods Act, the term price means “the money consideration for a sale of goods“. 

Thus the price is the consideration for contract of sale which should be in terms of money. If 

the ownership of the goods is transferred for any consideration other than the money, that will 

not be a sale but an exchange. However, consideration can be paid partly in money and partly 

in goods. 

For e.g., A delivered to B 10 cows valued at Rs.2,000 per cow. B delivered to A 20 bags of 

rice at Rs.750 per bag and paid the balance of Rs.5,000 in cash in exchange of the cows. This 

is a valid contract of sale. 

 

 

 

 

Contract of sale  

A ‘Contract of Sale‘ is a type of contract whereby one party (seller) either transfers the 

ownership of goods or agrees to transfer it for money to the other party (buyer). A contract of 

sale can be a sale or an agreement to sell. In a contract of sale, when there is an actual sale of 

goods, it is known as Sale whereas if there is an intention to sell the goods at a certain time in 

future or some conditions are satisfied, it is called an Agreement to sell. 

Both sale and agreement to sell are types of contract, wherein the former is an executed 

contract whereas the latter represents an executory contract. Many law students get confused 

amidst these two terms, but these are not one and the same. Here, in the article given below, 

we’ve explained the difference between sale and agreement to sell, check it out. 

definition of Sale 

A sale is a type of contract in which the seller transfers the ownership of goods to the buyer 

for a money consideration. Here the relationship amidst the seller and buyer is of creditor and 

debtor. It is the result of an agreement to sell when the conditions are fulfilled and the 

specified time is over. 



 
Types of Sale 

The following are the essential conditions regarding Sale: 

1. There must be at least two parties; one is the buyer, and other is the seller. 

2. The subject matter of the sale is the goods. 

3. Payment should be made in the country’s legal currency. 

4. The goods should pass from seller to buyer. 

5. All the necessary conditions of a valid contract should be present like free consent, 

consideration, a lawful object, capacity of parties, etc. 

If the goods are being sold and the property is transferred to the buyer, but the seller is not 

paid. Then, the seller can go to the court and file a suit against the buyer for the damages and 

the price too. On the other hand, if the goods are not delivered to the buyer then he can also 

sue the seller for damages. 

Definition of Agreement to Sell 

An agreement to sell is also a contract of sale of goods, in which the seller agrees to transfer 

goods to the buyer for a price at a later date or after the fulfilment of a condition. 

When there is a willingness of the both the parties to constitute a sale i.e. the buyer agrees to 

buy, and the seller is ready to sell the goods for monetary value. In an agreement to sell the 

performance of the contract is done at a future date, i.e. when the time elapses or when the 

necessary conditions are satisfied. After the contract is executed, it becomes a valid sale. All 

the necessary conditions required at the time of sale should exist in the case of an agreement 

to sell too. 

If the seller rescinds the contract, then the buyer can claim damages for the breach of 

contract. On the other hand, the unpaid seller can also sue the buyer for damages. 

 

What are the differences between sale and agreement to sell 

BASIS FOR 

COMPARISON 
SALE AGREEMENT TO SELL 

Meaning When in a contract of sale, the 

exchange of goods for money 

consideration takes place 

When in a contract of sale the parties 

to contract agree to exchange the 

goods for a price at a future specified 
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BASIS FOR 

COMPARISON 
SALE AGREEMENT TO SELL 

immediately, it is known as 

Sale. 

date is known as an Agreement to 

Sell. 

Nature Absolute Conditional 

Type of Contract Executed Contract Executory Contract 

ransfer of risk Yes No 

Title In sale, the title of goods 

transfers to the buyer with the 

transfer of goods. 

In an agreement to sell, the title of 

goods remains with the seller as 

there is no transfer of goods. 

Right to sell Buyer Seller 

Consequences of 

subsequent loss or 

damage to the goods 

Responsibility of buyer Responsibility of seller 

Tax VAT is charged at the time of 

sale. 

No tax is levied. 

Suit for breach of 

contract by the seller 

The buyer can claim damages 

from the seller and proprietary 

remedy from the party to 

whom the goods are sold. 

Here the buyer has the right to claim 

damages only. 

Right of unpaid seller Right to sue for the price. Right to sue for damages. 

 

 

   key Differences Between Sale and Agreement to Sell 

 
           The following are the major differences between sale and agreement to sell: 

1. When the vendor sells goods to the customer for a price, and the transfer of goods 

from the vendor to the customer takes place at the same time, then it is known as Sale. 

When the seller agrees to sell the goods to the buyer at a future specified date or after 

the necessary conditions are fulfilled then it is known as Agreement to sell. 

2. The nature of sale is absolute while an agreement to sell is conditional. 

3. A contract of sale is an example of Executed Contract whereas the Agreement to Sell 

is an example of Executory Contract. 

4. Risk and rewards are transferred with the transfer of goods to the buyer in Sale. On 

the other hand, risk and rewards are not transferred as the goods are still in possession 

of the seller. 

5. If the goods are lost or damaged subsequently, then in the case of sale it is the liability 

of the buyer, but if we talk about an agreement to sell, it is the liability of the seller. 

6. Tax is imposed at the time of sale, not at the time of agreement to sell. 



7. In the case of a sale, the right to sell the goods is in the hands of the buyer. 

Conversely, in agreement to sell, the seller has the right to sell the goods. 

 

 

Implied Conditions and Warranties under the Sale of Goods Act 

The Sale of Goods Act came into effect on 1st July 1930 and deals with the contracts or 

agreements related to sale/purchase of goods. The contract of sale of goods, whereby a seller 

transfers or agrees to transfer the property in the goods to the buyer for a specific 

consideration, i.e. price, has following main essentials for its validity: 

1. Two consenting parties 

o Buyer – A person who buys or agrees to buy goods. 

o Seller – A person who sells or agrees to sell goods. 

2. Goods- Form the subject-matter for the contract of sale. 

3. Transfer of the property- may or may not involve physical delivery of the goods. 

4. Price- consideration for the goods. 

5. All the essentials of a valid contract (1) 

 

Goods 

Section 2(7) of the Sale of Goods Act, 1930 defines Goods as any kind of moveable property 

(which is not an actionable claim or money) or land (including stock and shares, growing 

crops, grass, and things that are attached to or form a part of the land) which is agreed to be 

sold, under the contract of sale. 

Goods form the subject-matter for the contract of sale against which the buyer pays a 

consideration (price for the good) at the time of completion of the contract. Goods can be 

classified into 3 types on the basis of their quality (2): 

Existing goods- The goods that are agreed to be the subject matter of the contract by the 

parties and are under the possession of the seller at the time of formation of the contract are 

referred to as existing goods. These can further be divided into two categories: 

 Ascertained or Specific Goods- The goods that are specifically a part of, are 

identified and agreed upon at the time when a contract of sale is made, are 

ascertained goods (3). 

For example, when a customer selects a particular painting/artwork to buy from the seller at 

the time of formation of the contract, the painting/artwork is an ‘ascertained good’ since the 

customer contracted to purchase that specific painting/artwork only. 



 Unascertained Goods- The goods that are not explicitly identified among similar 

goods at the time of formation of the contract are unascertained goods. 

For example, A contracts to buy one sack of rice from B. Here, the subject-matter of the 

contract, i.e. rice is not identified specifically by the buyer at the time of formation of 

contract but is under the possession of the seller. 

1. Future goods- The goods that are not present with the seller or are not under his 

possession at the time of formation of the contact but promises to produce, 

manufacture or acquire the same in order to fulfil the contract (4). When the seller 

has produced/manufactured/ acquired the goods, as agreed upon during the 

formation of the contract and are suitable to be transferred to the buyer, the goods 

are said to be in a deliverable state (5), and the buyer is bound to take delivery of 

the goods, so produced. For example, A contracts to buy a car from B after it is 

manufactured by B. 

2. Contingent goods- Section 31 of the Indian Contract Act 1872 defines contingent 

contract as, ‘a contract to do or not to do something, if some event collateral to 

such contract, does or does not happen’ which means such contracts which are 

dependent on some other event or contract. A contingent good in a similar sense 

means, a good, the acquisition of which by the seller depends upon a contingency 

which may or may not happen (6). For example, A agrees to deliver a T.V. set to B 

when he receives the same from the vendor upon fulfilment of his contract with 

the vendor (between the seller and the vendor). 

The central concept of condition and warranty with respect to the subject matter of the 

contract of sale, i.e. goods is explained in section 12 of the Sale of Goods Act, 1930 as a 

‘stipulation’ in the contract of sale which may be a condition or warranty. 

Deliverable State 

Section 20 and 21 of the Sale of Goods Act 1930 elaborate on the concept of ‘Specific goods 

in a deliverable state’ and ‘Specific goods to be put into a deliverable state’ respectively.  

‘Deliverable state’ refers to the condition of the goods such that the buyer under the contract 

is bound to accept the goods delivered to him by the seller according to the contract. ‘Where 

there is an unconditional contract for the sale of specific goods in a deliverable state, the 

property in the goods passes to the buyer when the contract is made, and it is immaterial 

whether the time of payment of the price or the time of delivery of the goods, or both, is 

postponed’ (7) whereas for the ascertained goods that are not in their deliverable state at the 

time of formation of the contract, and the seller needs to do something in order to put the 



good in a deliverable state, the possession of the good in deliverable state passes to the buyer 

as soon as he receives the notice of the same 

Condition 

‘A condition is a stipulation essential to the main purpose of the contract, the breach of which 

gives rise to a right to treat the contract as repudiated’ (8). 

A condition is referred to as, an essential element attached to the subject matter of an 

agreement which is mentioned by the buyer to the seller and is either expressed or implied 

while entering into the contract. The buyer can refuse to accept the goods delivered by the 

seller, in case of non-compliance with the condition mentioned by the seller in the contract. 

The condition may be expres or implied. 

If while entering into a contract, the buyer mentions (in words or writing) that the goods are 

to be delivered to him before a given date, the date is taken as a condition to the contract 

since the buyer expressed it. Whereas, if a buyer contracts to buy a red-coloured saree for her 

‘wedding’ which is to be held on a date mentioned to the seller, then the time is the implied 

condition for the contract. Even if the buyer doesn’t mention the date of delivery (but has 

mentioned the date of the wedding or occasion), it is implied on the part of the seller that the 

garment is to be delivered before the mentioned date of the wedding. In this case, the seller is 

bound to deliver the garment before the date of the wedding as the delivery of the garment 

after the said date of the wedding is of no use to the buyer and the buyer can refuse to accept 

the same since the condition to the contract is not fulfilled. 

definition of Condition 

Certain terms, obligations, and provisions are imposed by the buyer and seller while entering 

into a contract of sale, which needs to be satisfied, which are commonly known as 

Conditions. The conditions are indispensable to the objective of the contract. There are two 

types of conditions, in a contract of sale which are: 

 Expressed Condition: The conditions which are clearly defined and agreed upon by 

the parties while entering into the contract. 

 Implied Condition: The conditions which are not expressly provided, but as per law, 

some conditions are supposed to be present at the time making the contract. However, 

these conditions can be waived off through express agreement. Some examples of 

implied conditions are: 

 The condition relating to the title of goods. 

 Condition concerning the quality and fitness of the goods. 

 Condition as to wholesomeness. 

 Sale by sample 

 Sale by description. 



Warranty 

‘A warranty is a stipulation collateral to the main purpose of the contract, the 

breach of which gives rise to a claim for damages but not to a right to reject the 

goods and treat the contract as repudiated’9. 

A warranty is referred to as extra information given with respect to the desired 

good or its condition. The warranty is of secondary importance to the contract 

for its fulfilment. Non-compliance of the seller to the warranty of the contract 

does not render the contract repudiated and hence, the buyer cannot refuse to 

buy the good but can only claim compensation from the buyer. 

definition of Warranty 

A warranty is a guarantee given by the seller to the buyer about the quality, 

fitness and performance of the product. It is an assurance provided by the 

manufacturer to the customer that the said facts about the goods are true and at 

its best. Many times, if the warranty was given, proves false, and the product 

does not function as described by the seller then remedies as a return or 

exchange are also available to the buyer i.e. as stated in the contract. 

A warranty can be for the lifetime or a limited period. It may be either 

expressed, i.e., which is specifically defined or implied, which is not 

explicitly provided but arises according to the nature of sale like: 

 Warranty related to undisturbed possession of the buyer. 

 The warranty that the goods are free of any charge. 

 Disclosure of harmful nature of goods. 

 Warranty as to quality and fitness. 

 

 

 

 

 

 

 

What are the differences between condition and warranty 

 

CONDITION WARRANTY 

A condition is of primary importance. A condition is of secondary importance. 

Breach of condition leads to termination of the contract. 
In case of a breach of warranty, the injured party 

is liable to be compensated. 

The injured party can refuse to accept the goods as well as 

claim damages in case of breach of condition. 

The Injured party can only claim damages in case 

of breach of warranty. 



The injured party can refuse to accept goods not fulfilling the 

condition of the contract. 

The Injured party cannot refuse to accept the 

goods not fulfilling the warranty. 

A condition can be treated as a warranty on the wish of the 

buyer. 
A warranty cannot be treated as a condition. 

Defined in Section 12(2) of the Sale of Goods Act, 1930. 
Defined in Section 12(3) of the Sale of Goods 

Act, 1930. 

Implied Conditions and Warranties under the Sale of Goods Act 

Section 14-17 of the Sale of Goods Act, 1930 deal with the implied conditions and warranties 

attached to the subject matter for the sale of a good which may or may not be mentioned in 

the contract. 

Implied Condition 

Condition as to Title [Section 14(a)] 

Section 14(a) of the Sale of Goods Act 1930 explains the implied condition as to title as ‘in 

the case of a sale, he has a right to sell the goods and that, in the case of an agreement to sell, 

he will have a right to sell the goods at the time when the property is to pass’. 

This means that the seller has the right to sell a good only if he is the true owner and holds 

the title of the goods or is an agent of the title holder. When a good is sold the implied 

condition for the good is its title, i.e. the ownership of the good. If the seller does not own the 

title of the said good himself and sells it to the buyer, it is a breach of condition. In such a 

situation the buyer can return the goods to the seller and claim his money back or refuse to 

accept the good before delivery or whenever he learns about the false title of the seller. 

CASE LAW:   Rowland v Divall, 192210 – The plaintiff had purchased a car from the 

defendant and was compelled to return it to the true owner after having used it for a while. 

The plaintiff then sued the defendant for the purchase money, since the defendant didn’t 

receive the consideration as per the condition of the title of ownership. 



Sale by Description (Section 15) 

Section 15 of the Sale of Goods Act, 1930 explains that when a buyer intends to buy goods 

by description, the goods must correspond with the description given by the buyer at the time 

of formation of the contract, failure in which the buyer can refuse to accept the goods. 

Sale by Sample (Section 17) 

When the goods are to be supplied on the basis of a sample provided to the seller by the 

buyer while the formation of a contract the following conditions are implied: 

 Bulk supplied should correspond with the sample in quality 

 Buyer shall have a reasonable opportunity to compare the goods with the sample 

 The good shall be free from any apparent defect on reasonable examination by the 

buyer. 

Sale by sample as well as Description (Section 15) 

When the sale of goods is by a sample as well as a description the bulk of the goods should 

correspond with both, i.e. description and sample provided to the seller in the contract and not 

only sample or description. 

Condition as to Quality or Fitness (Section 16) 

The doctrine of Caveat Emptor is applicable in the case of sale/purchase of goods, which 

means ‘Buyer Beware’. The maxim means that the buyer must take care of the quality and 

fitness of the goods he intends to buy and cannot blame the seller for his wrong choice. 

However, section 16 of the Sale of Goods Act 1930 provides a few conditions which are 

considered as an implied condition in terms of quality and fitness of the good: 

 When the buyer specifies the purpose for the purchase of the good to the seller, he 

relied on the sound judgment and expertise of the seller for the purchase there is an 

implied condition that the goods shall comply with the description of the purpose 

of purchase. 

 When the goods are bought on a description from a person who sells goods of that 

description (even if he doesn’t manufacture the good), there is an implied 

condition that the goods shall correspond with the description. However, in case of 

an easily observable defect that is missed by the buyer while examining the good 

is not considered as an implied condition. 

Implied Warranty 

Enjoy Possession of the Goods [Section 14(b)] 

Section 14(b) of the Act mentions ‘an implied warranty that the buyer shall have and enjoy 

quiet possession of the goods’ which means a buyer is entitled to the quiet possession of the 

goods purchased as an implied warranty which means the buyer after receiving the title of 



ownership from the true owner should not be disturbed either by the seller or any other 

person claiming superior title of the goods. In such a case, the buyer is entitled to claim 

compensation and damages from the seller as a breach of implied warranty. 

Goods are free from any charge or encumbrance in favour of any third party [Section 14(c)] 

Any charge or encumbrance pending in favour of the third party which was not declared to 

the buyer while entering into a contract shall be considered as a breach of warranty, and the 

buyer is be entitled to compensation and claim damages from the seller for the same. 

What are the differences between implied condituiny and warranty 

Comparison Chart 

BASIS FOR 

COMPARISON 
CONDITION WARRANTY 

Meaning A requirement or event that 

should be performed before the 

completion of another action, is 

known as Condition. 

A warranty is an assurance given 

by the seller to the buyer about the 

state of the product, that the 

prescribed facts are genuine. 

Defined in Section 12 (2) of Indian Sale of 

Goods Act, 1930. 

Section 12 (3) of Indian Sale of 

Goods Act, 1930. 

What is it? It is directly associated with the 

objective of the contract. 

It is a subsidiary provision related 

to the object of the contract. 

Result of breach Termination of contract. Claim damages for the breach. 

Violation Violation of condition can be 

regarded as a violation of the 

warranty. 

Violation of warranty does not 

affect the condition. 

Remedy available to 

the aggrieved party on 

breach 

Repudiate the contract as well as 

claim damages. 

Claim damages only. 

 

Key Differences Between Condition and Warranty 

The following are the major differences between condition and warranty in business law: 

1. A condition is an obligation which requires being fulfilled before another proposition 

takes place. A warranty is a surety given by the seller regarding the state of the 

product. 

2. The term condition is defined in section 12 (2) of the Indian Sale of Goods, Act 1930 

whereas warranty is defined in section 12 (3). 

3. The condition is vital to the theme of the contract while Warranty is ancillary. 



4. Breach of any condition may result in the termination of the contract while the breach 

of warranty may not lead to the cancellation of the contract. 

5. Violating a condition means violating a warranty too, but this is not the case with 

warranty. 

6. In the case of breach of condition, the innocent party has the right to rescind the 

contract as well as a claim for damages. On the other hand, in breach of warranty, the 

aggrieved party can only sue the other party for damages. 

 

 

 

Remedies of Buyer Against the Seller 

 

  

Just as the seller can rescind the contract, then so can the seller. When the seller breaches the 

contract the buyer also has certain remedies against the seller. Let us take a look at some 

remedies that the Sales Act prescribes for the buyer. 

1] Damages of Non-Delivery 

If the seller wrongfully or neglectfully refuses to deliver the goods to the buyer, then the buyer 

can sue for non-delivery of the goods. According to Section 57 of the Sale of Goods Act, if the 

buyer faces losses due to the wrongful actions of the seller (non-delivery) he can sue for 

damages caused due to this. 

Let’s take for example A whose agrees to sell to B 10 pair of shoes for 1000/- each. B was going 

to sell the same shoes to C for 1100/- a pair. A neglects to deliver the goods to B. Now, B can 

sue A for non-delivery. He can sue for the amount of 100/- per pair, i.e. 1000/- (the difference 

between B’s cost price and sale price) 

2] Suit for Specific Performance 

If the seller commits a breach of contract, the buyer can approach the court to ask the seller for 

specific performance. The court after deliberation can command the seller for specific 

performance. One important point to keep in mind is that this remedy is only available if the 

goods are ascertained or specific. 



Example: There was a contract between A and B, that A will sell to B a very expensive painting 

on a specific date. On the said day A refuses to sell. B can approach the court, who orders A to 

sell the painting to B at the ascertained price. 

3] Suit for Breach of Warranty 

When the seller breaches the warranty of the goods, the buyer cannot simply reject the goods on 

such basis. The buyer has two options in such a case, 

 set up against the buyer the said breach of warranty in the extinction of the price 

 or sue the seller for breach of warranty 

4] Repudiation of Contract 

If the seller repudiates the contract, the buyer does not have to wait until the date of the contract. 

He can treat the contract as rescinded and sue for damages immediately. This will be an 

anticipatory breach of contract. 

5] Sue for Interest 

The Act specifically states that nothing in the act will affect the right of the seller or the buyer to 

recover interest or special damages due to him by the contract. And if there is no specific clause 

in the contract, the court can come to the rescue of the affected party. 

 

What is an unpaid seller? 

 
Ans: An unpaid seller is one whose 

 entire price has not been paid or tendered 

 has accepted a bill of exchange for the price, but such bills have been dishonored 

Rights of Unpaid Seller against Buyer 

In a contract, there is always a reciprocal promise. Even in a contract of sale, both the buyer and 

the seller must perform their duties. And if the buyer does not pay the seller his due, the seller 

becomes an unpaid seller. This means such unpaid seller has some rights against the buyer 

 
Rights of Unpaid Seller Against Buyer 

When the buyer of goods does not pay his dues to the seller, the seller becomes an unpaid seller. 

And now the seller has certain rights against the buyer. Such rights are the seller remedies 

against the breach of contract by the buyer. Such rights of the unpaid seller are additional to the 

rights against the goods he sold. 

1] Suit for Price 

nder the contract of sale if the property of the goods is already passed but he refuses to pay for 

the goods the seller becomes an unpaid seller. In such a case. the seller can sue the buyer for 

wrongfully refusing to pay him his due. 

But say the sales contract says that the price will be paid at a later date irrespective of the 

delivery of goods,. And on such a day the if the buyer refuses to pay, the unpaid seller may sue 

for the price of these goods. The actual delivery of the goods is not of importance according to 

the law. 

2] Suit for Damages for Non-Acceptance 

If the buyer wrongfully refuses or neglects to accept and pay the unpaid seller, the seller can sue 

the buyer for damages caused due to his non-acceptance of goods. Since the buyer refused to 

buy the goods without any just cause, the seller may face certain damages. 

The measure of such damages is decided by the Section 73 of the Indian Contract Act 1872, 

which deals with damages and penalties. Take for example the case of seller A. He agrees to sell 

to B 100 liters of milk for a decided price. On the day, B refuses to accept the goods for no 

https://www.toppr.com/guides/business-laws/indian-contract-act-1872-part-ii/suit-for-damages/


justifiable reason. A is not able to find another buyer and the milk goes bad. In such a case, A 

can sue B for damages. 

3] Repudiation of Contract before Due Date 

If the buyer repudiates the contract before the delivery date of the goods the seller can still sue 

for damages. Such a contract is considered as a rescinded contract, and so the seller can sue for 

breach of contract. This is covered in the Indian Contract Act and is known as Anticipatory 

Breach of Contract 

4] Suit for Interest 

If there is a specific agreement between the parties the seller can sue for the interest amount due 

to him from the buyer. This is when both parties have specifically agreed on the interest rate to 

be paid to seller from the date on which the payment becomes due. 

But if the parties do not have such specific terms, still the court may award the seller with the 

interest amount due to him at a rate which it sees fit. 

 

 

 

 

 

 

What are the Rights of Unpaid Seller 

The seller who has not received price of goods sold or the seller who has got his negotiable 

instrument dishonored will become Unpaid Seller. Sale of goods act, 1930 Section 45 to 55 

read about the rights of Unpaid Seller. Those rights can be classified into two groups. They 

are as follows. 

Rights against Goods 



Rights against Buyer 

What are the Rights of Unpaid Seller against Goods 

 

When goods are in existence and title has not gone to buyer, Unpaid Seller can exercise the 

rights against goods. These rights are categorized into three types. They are as follows. 

1. Right of lien 

2. Right of stoppage in transit 

3. Right to Re-Sell 

Right of lien 

Right to retain goods by unpaid seller till amount is recovered is called right of lien. If unpaid 

seller wants to exercise right of lien, he has to fulfill the following conditions. 

 He must be unpaid seller 

 There should be no credit terms in the Contract of Sale. 

 After completion of credit period, right of lien can be exercised. 

 The unpaid seller should have obtained those goods lawfully. 

 Amount must be due on those goods only against which right of lien is decided. 

 

 

Right of stoppage in transit 

Unpaid Seller has right to stop the goods in the transit itself. To exercise this right the 

following conditions are to be fulfilled. 

 He must be unpaid seller. 

 Buyer must be insolvent. 

 There should be no credit terms in the Contract of Sale. After expiry of Credit period, 

this right can be exercised. 

 Amount must be due on those goods only against which this right is desired. 

 

What are the Rights of Unpaid Seller 

The seller who has not received price of goods sold or the seller who has got his negotiable 

instrument dishonored will become Unpaid Seller. Sale of goods act, 1930 Section 45 to 55 

read about the rights of Unpaid Seller. Those rights can be classified into two groups. They 

are as follows. 

 

Rights against Goods 

Rights against Buyer 

What are the Rights of Unpaid Seller against Goods 

 

When goods are in existence and title has not gone to buyer, Unpaid Seller can exercise the 

rights against goods. These rights are categorized into three types. They are as follows. 



 

 

1. Right of lien 

2. Right of stoppage in transit 

3. Right to Re-Sell 

 

 

Right of lien 

Right to retain goods by unpaid seller till amount is recovered is called right of lien. If unpaid 

seller wants to exercise right of lien, he has to fulfill the following conditions. 

 He must be unpaid seller 

 There should be no credit terms in the Contract of Sale. 

 After completion of credit period, right of lien can be exercised. 

 The unpaid seller should have obtained those goods lawfully. 

 Amount must be due on those goods only against which right of lien is decided. 

 

 

Right of stoppage in transit 

Unpaid Seller has right to stop the goods in the transit itself. To exercise this right the 

following conditions are to be fulfilled. 

 He must be unpaid seller. 

 Buyer must be insolvent. 

 There should be no credit terms in the Contract of Sale. After expiry of Credit period, 

this right can be exercised. 

 Amount must be due on those goods only against which this right is desired. 

 

 

At times the transport company may refuse to deliver the goods to buyer due to any reason. 

Then the goods are said to be in transit. At times, the buyer may retain the goods at the 

transport company. Then the goods are said to be not in transit. 

 

Right to re-sale 

The unpaid seller can re-sell the goods for non-payment of price by buyer. He can exercise 

this right when the goods are of perishable nature while doing so it is beneficiary to the seller 

to give a notice to buyer with regard to resale. If such notice is given seller can claim loss. If 

any on resale from the buyer. On the other hand if there is profit on resale the former buyer 

cannot claim that profit. If notice is not given the seller has to face adverse consequence. If 

there is any loss on re-sale, that loss cannot be recovered from buyer. But in case of profit, 

seller has responsibility to pay that amount of profit to buyer. 

 



What are the Rights of Unpaid Seller against Buyer 

At times it becomes inevitable choice to exercise rights on buyer for non-payment of price. 

The unpaid seller can file suits against the buyer as explained below. 

Right to sue for price 

It is fundamental right of buyer to file a suit for recovery of unpaid price. In the case of sale. 

Suit will be made for price balance, but not for compensation. 

Right to sue to interest 

If the buyer makes unreasonable delay for making payment, the seller has right to claim 

interest also. 

Right to sue for compensation 

When an agreement to sell is breached, the seller can see only for compensation for the 

breach of Contract. Under such circumstances he cannot sue for price. 

Right to Sue for anticipatory contract 

When an agreement to sell is breached by buyer before date of performance. It is called 

anticipatory breach. Then also seller can sue for compensation. 

UNIT-V 

CYBER LAW 

Introduction 

According to Wikipedia, “Cyber law or Internet law is a term that encapsulates the legal 

issues related to use of the Internet. It is less a distinct field of law than intellectual property 

or contract law, as it is a domain covering many areas of law and regulation. Some leading 

topics include internet access and usage, privacy, freedom of expression, and jurisdiction”. 

In other words, Cyber law can be considered as a part of the overall legal system that deals 

with the Internet, E-commerce, digital contracts, electronic evidence, cyberspace, and their 

respective legal issues. Cyber law covers a fairly broad area, encompassing several subtopics 

including freedom of expression, data protection, data security, digital transactions, electronic 

communication, access to and usage of the Internet, and online privacy. 

The Indian Information Technology Act was passed in 2000 (“IT Act”). On the other hand 

most of the companies are still uninformed of the strict provisions of the law. The rising use 

of Information and Communication Technology has given go up to serious compliance 

concerns, which if unnoticed may attract various civil and criminal sanctions. 

All the companies who are connected cyber business are required to fulfill with the 

requirements of the law. There are quite a few cyber law firms in India that has given so 

much for the growth and development of cyber law of India. 

http://en.wikipedia.org/wiki/Legal_aspects_of_computing


In Simple way we can say that cyber crime is unlawful acts wherein the computer is either a 

tool or a target or both. Cyber crimes can involve criminal activities that are traditional in 

nature, such as theft, fraud, forgery, defamation and mischief, all of which are subject to the 

Indian Penal Code. The abuse of computers has also given birth to a gamut of new age crimes 

that are addressed by the Information Technology Act, 2000. 

We can categorize Cyber crimes in two ways 

 The Computer as a Target :-using a computer to attack other computers. 

e.g. Hacking,Virus/Worm attacks,DOS attack etc. 

 The computer as a weapon :-using a computer to commit real world crimes. 

e.g. Cyber Terrorism, IPR violations,Credit card frauds,EFT frauds, Pornography etc. 

Cyber law (also referred to as cyberlaw) is a term used to describe the legal issues related to 

use of communications technology, particularly "cyberspace", i.e. the Internet. It is less a 

distinct field of law in the way that property or contract are as it is an intersection of many 

legal fields, including intellectual property, privacy, freedom of expression, and jurisdiction. 

In essence, cyber law is an attempt to integrate the challenges presented by human activity on 

the Internet with legacy system of laws applicable to the physical world. 

he IT Act 2000 attempts to change outdated laws and provides ways to deal with cyber 

crimes. We need such laws so that people can perform purchase transactions over the Net 

through credit cards without fear of misuse. The Act offers the much-needed legal framework 

so that information is not denied legal effect, validity or enforceability, solely on the ground 

that it is in the form of electronic records. 

In view of the growth in transactions and communications carried out through electronic 

records, the Act seeks to empower government departments to accept filing, creating and 

retention of official documents in the digital format. The Act has also proposed a legal 

framework for the authentication and origin of electronic records / communications through 

digital signature. 

 From the perspective of e-commerce in India, the IT Act 2000 and its provisions contain 

many positive aspects. Firstly, the implications of these provisions for the e-businesses would 

be that email would now be a valid and legal form of communication in our country that can 

be duly produced and approved in a court of law. 

 Companies shall now be able to carry out electronic commerce using the legal infrastructure 

provided by the Act. 

 Digital signatures have been given legal validity and sanction in the Act. 

 The Act throws open the doors for the entry of corporate companies in the business of being 

Certifying Authorities for issuing Digital Signatures Certificates. 

 The Act now allows Government to issue notification on the web thus heralding e-

governance. 

 The Act enables the companies to file any form, application or any other document with any 

office, authority, body or agency owned or controlled by the appropriate Government in 

electronic form by means of such electronic form as may be prescribed by the appropriate 

Government. 

 The IT Act also addresses the important issues of security, which are so critical to the success 

of electronic transactions. The Act has given a legal definition to the concept of secure digital 

signatures that would be required to have been passed through a system of a security 

procedure, as stipulated by the Government at a later date. 

 Under the IT Act, 2000, it shall now be possible for corporates to have a statutory remedy in 

case if anyone breaks into their computer systems or network and causes damages or copies 

data. The remedy provided by the Act is in the form of monetary damages, not exceeding Rs. 

1 crore. 

 

http://vikaspedia.in/education/Digital%20Litercy/information-security/it-act-of-india-2000


 

Explain the process of digital signature 

 
Step 1: Selecting a Contract 

Step 2: Collecting the Necessary Information 

Step 3: Choosing a Negotiator 

Step 4: The Contract Review Process 

Step 5: Contract Signing 

This procedure outlines the process for signing agreements that are binding on the University. 

 

Contracts include any written agreement, contract, sub coubcontract, binding letters of intent, 

memoranda of understanding, memorandum of agreement, lease, deed, transfer, instrument, 

assignment, obligation, certificate or other document, the provisions of which may be binding 

upon the university when signed by a person authorized by the Arizona Board of Regents to 

execute agreements on behalf of the University of Arizona. 

Step 1: Selecting a Contract 

 An agreement between two or more parties that creates obligations that are enforceable or 

otherwise recognized by law 

 Examples of contracts include but are not limited to any document that has terms of and 

conditions, leases, letters of agreement, memoranda of understanding, letters of intent and 

interagency or intrasystem agreements 

https://rgw.arizona.edu/administration/negotiation-and-acceptance/contracting-process#SelectingContract
https://rgw.arizona.edu/administration/negotiation-and-acceptance/contracting-process#CollectingNecessaryInformation
https://rgw.arizona.edu/administration/negotiation-and-acceptance/contracting-process#ChoosingNegotiator
https://rgw.arizona.edu/administration/negotiation-and-acceptance/contracting-process#ContractReviewProcess
https://rgw.arizona.edu/administration/negotiation-and-acceptance/contracting-process#ContractSigning


 Contracting agencies can be private industry, government agencies and non-profit 

organizations. 

Step 2: Collecting the Necessary Information 

It is important not to engage in any work without a formal, written agreement signed by a 

person authorized to sign on behalf of the University of Arizona. To avoid delays with 

contracts and agreements, contact Contracting Services, and/or Procurement and 

Contracting Services (PACS) in the early stages of the process. 

What documents are needed to complete the contracting package? 

The complete contracting package will include: 

 Fully-signed Proposal Routing Sheet in Access Research.  Please note: Proposal Routing 

Sheets are not required for contracts reviewed by Procurement and Contracting Services 

 Budget 

 Payment Schedule 

 Statement/Scope of work 

 Word version of the contract with all relevant exhibits and attachments 

 Additional supporting documents 

Step 3: Choosing a Negotiator 

Who negotiates an agreement? 

Contracting Services and/or Procurement & Contracting Services (PACS) are responsible 

for developing and reviewing agreements between the University of Arizona and external 

parties. All parties work to ensure accountability, appropriate internal consultations, 

compliance with relevant regulations, legislation and university policies, and protection of 

university interests and resources. 

No person who is not an authorized signatory may enter into binding contract negotiations, or 

approve or execute a contact on behalf of the university without authorization. Only those 

individuals specifically authorized by the Arizona Board of Regents may legally sign 

agreements for the Board, acting for and on behalf of The University of Arizona. 

Agreements to pay an individual, corporation, or other entity, with the exception of sub-

agreements, are routed to PACS. 

The Contracting Office, as part of PACS reviews, processes, supports, and oversees all 

university contracts not associated with Sponsored Projects & Contracting Services, in a 

diligent and professional manner to ensure that they are in the university's best interest, 

https://rgw.arizona.edu/services/sponsored-projects-services
https://rgw.arizona.edu/administration/UAccess-Research
https://rgw.arizona.edu/services/sponsored-projects-services


conform to current Arizona Board of Regents and university policies, and comply with 

Arizona State law while maintaining a successful working relationship with outside 

contractors, their legal counsel and university departments. 

The contracting office professionals in Procurement and Contracting Services have delegated 

authority to draft, negotiate, and sign contracts on behalf of the Arizona Board of Regents for 

the University of Arizona. This delegation comes from the director of PACS through the 

president of the university. Unless specifically granted by the president or a designee, no 

other University of Arizona department, faculty, or staff has this authority. 

Procurement contracts are defined in general terms as formal agreements with a business 

entity to secure specific goods and/or services that are subject to compliance with 

procurement policies (e.g. technology, hotels and resorts, marketing, maintenance services, 

temporary personnel, leases, and auxiliary contracts such as bookstore services, vending 

machines, or food service agreements) 

 Procurement for services 

 Contractor agreements 

 Equipment maintenance agreements 

 Leases of movable property, such as tools, equipment, vehicles, etc. 

 Leases, deeds, and other conveyances affecting interests in real property 

 Debt instruments and related documents 

 Maintenance agreements 

 Software license agreements, and 

 Promissory notes and other instruments for the payment of money 

Agreement to receive payment from a sponsor, individual, corporation, or other entity, and 

to pay a sub-agreement to another entity are routed to Sponsored Projects & Contracting 

Services (SPCS). 

Contracting Services has two university signatories who are responsible for accepting all 

types of awards, including grants, contracts, and other agreements, and for all campus units, 

on behalf of the Arizona Board of Regents. 

Contracting Services facilitates and supports the University of Arizona sponsored projects 

and research enterprise by drafting, negotiating, and executing a variety of contracts and 

agreements, including the following: 

 Research agreements 

 Confidential Disclosure Agreements (CDA), 



 Material Transfer Agreements (MTA), a.k.a. Universal Biological Material Transfer 

Agreement (UBMTA) for incoming materials (Tech Launch Arizona handles MTAs for 

outgoing University materials) 

 Clinical Trial Agreements (CTA) 

 Cooperative Research and Development Agreements (CRADAs) 

 Government and non-profit grants and contracts 

 Subcontracts: incoming and outgoing 

 Sales and service agreements 

 Memoranda of Agreement (MOA) 

 Memoranda of Understanding (MOU) 

 Non-Disclosure agreements 

 Affiliation agreements 

 Preceptor Agreements 

 Medical Training Agreements 

The Contracting Services reviews awards and, if necessary, negotiates through the 

appropriate Institution official to ensure the terms and conditions are acceptable to the 

university. As needed, Sponsored Projects & Contracting Services will consult with the 

principal investigator (PI), department/college/center administrators, and other administrative 

offices, such as Tech Launch Arizona and/or the Office of the General Counsel. The 

negotiation process ranges from a few days to several months or more depending on the 

complexity of the agreement and nature of specific clauses. See Prohibited and Problematic 

Provisions for clauses which can slow down this process. 

Step 4: The Contract Review Process 

Who should I contact to get an agreement reviewed? 

Failure to follow the below stated guidance will delay the review and execution of your 

agreement. 

The standard routing path for agreements TO PAY an individual, corporation, or other entity 

(excluding sub-agreements) is as follows: 

Forward a copy of the agreement and referenced attachments and exhibits to Procurement & 

Contracting Services. 

If the transaction involves the issuance of a requisition, the contract should be forwarded to 

Purchasing Office as an attachment referencing the requisition number. 

https://rgw.arizona.edu/services/sponsored-projects-services
http://techtransfer.arizona.edu/
https://rgw.arizona.edu/administration/negotiation-and-acceptance/troublesome-clauses
https://rgw.arizona.edu/administration/negotiation-and-acceptance/troublesome-clauses


If a Certificate of Insurance is required, please include the certificate when the agreement is 

submitted to the Contracting Office for review. The amounts indicated in the document must 

match the certificate and the Additional Insured Endorsement must also be included on the 

certificate. If the Certificate of Insurance is missing or does not contain the written 

requirements, please contact the contractor and request the correct and appropriate insurance. 

Any reduced limits or waivers need to have prior written approval of Risk Management. 

Agreement processing time is three to four weeks. Expedited processing is available with a 

processing time of one to two weeks. All processing times are dependent on the complexity 

of the agreement 

 Send only original agreements -- faxed, scanned, or copied signatures will not be accepted 

 Include all terms & conditions, either on the back of the document or as an attachment 

 Include all referenced exhibits, attachments or addendums 

 It is important to note that contracting reviews agreements only for legal content and may 

not be aware of any special terms and conditions. As principal investigator, you are 

responsible for correct inclusion of special terms or conditions 

Thus, the principal investigator must read the agreement to ensure the following are correct: 

 all blanks are filled in correctly 

 freight charges, if any, are reflected correctly 

 dollar amounts match 

 taxes, if any, are included 

 payment terms are acceptable 

 equipment installation terms, if any, are accurate 

 pick up and return of equipment, if applicable, is acceptable 

 warranty is acceptable 

 maintenance, if needed, is included 

 term of the agreement is correct 

 any renewal options, if necessary, are included; is automatic renewal desired? 

Standard routing path for agreements to receive payment from a sponsor, individual, 

corporation, or other entity, and to pay a sub-agreement to another entity, with the exception 

of subcontracts.. 

Forward copy of agreement and referenced attachments and exhibits to Sponsored Projects & 

Contracting Services 

http://risk.arizona.edu/


Contracting Services along with the other areas of Sponsored Projects & Contracting Services 

(SPCS) work to ensure that university, sponsor, and government rules and regulations are 

followed. The Contracting Services negotiates and/or signs the agreements that Sponsored 

Projects & Contracting Services administers. 

Include Contracting Services in the process as early as possible so terms can be pre-

negotiated. Investigators are encouraged to forward draft agreements, especially those with 

non-standard terms, to Contracting Services at the earliest possible stage. Draft agreements 

may be forwarded directly  

If you send the draft agreement to Sponsored Projects & Contracting Services (SPCS), 

attached to the Proposal Routing Sheet, clearly indicate that the draft agreement should be 

forwarded to the Contracting Services.  Otherwise, the draft agreement will be filed with the 

proposal. 

Once the agreement is received by SPCS it is matched to the appropriate proposal file. A 

negotiation log record is created in the UAccess Research database to track the status of the 

award document. 

If no proposal has been routed through SPCS, then the faculty or staff member will be 

contacted to route the appropriate proposal documents through SPCS. A contract or 

agreement for sponsored project activity will not be negotiated until the proper paperwork 

has been routed. 

Step 5: Contract Signing 

If the award instrument requires university signature, or if specific terms or conditions are 

involved (e.g., contracts, clinical trials, some purchase orders), Sponsored Projects & 

Contracting Services (SPCS) will first send a copy of the agreement to the principal 

investigator for review and approval of terms, particularly budget, scope of work, effective 

dates, and reporting requirements. After SPCS receives written acceptance from the principal 

investigator (SP-226), SPCS will forward the package to the Contracting Services for review. 

Only those individuals specifically authorized by the Arizona Board of Regents may legally 

sign agreements for the Board, acting for and on behalf of The University of Arizona 

If non-standard terms are involved, Contracting Services may involve Tech Launch 

Arizona and/or the Office of General Counsel for review, approval, and negotiation with the 

sponsor, if appropriate. Tech Launch Arizona or Contracting Services will notify the 

principal investigator immediately if the agreement contains terms that the university cannot 

https://rgw.arizona.edu/services/sponsored-projects-services
https://rgw.arizona.edu/services/sponsored-projects-services
http://techtransfer.arizona.edu/
http://techtransfer.arizona.edu/
http://techtransfer.arizona.edu/


accept. Depending on the nature of the agreement, Risk Management and/or other 

compliance services in the Research Compliance Services may become involved. 

 

 

 

Definition - What does Digital Signature meant 

A digital signature guarantees the authenticity of an electronic document or message in 

digital communication and uses encryption techniques to provide proof of original and 

unmodified documentation. 

Digital signatures are used in e-commerce, software distribution, financial transactions and 

other situations that rely on forgery or tampering detection techniques. 

A digital signature is also known as an electronic signature. 

 

Explain the importance of digital signature 

In today’s hyper-connected world, traditional methods of signing and authenticating 

documents are increasingly being replaced by technological innovations such as electronic 

signatures in general and digital signatures in particular. For more than a decade, federal law 

has recognized the legality of electronic signatures. 

An electronic signature is not in and of itself either a signature typed into an email or a 

signature that has been handwritten and scanned. The term refers to an online signature 

attached to a record and adopted by an individual with the intent to sign it. 

The differences between digital signatures and electronic signatures can often be confusing. 

An electronic signature is a blanket term for a broad grouping that includes digital signatures 

as a specific subset. An electronic signature, or “e-signature,” is an umbrella term that applies 

not only to the distinct digital signature format, but to other types of electronic means of 

signing and signature authentication, as well. An electronic signature allows a person to 

handwrite his or her signature into a document or to sign with a click. 

Electronic signatures generally consist of four basic components: a means of signing, a way of 

authenticating the related data, authentication of the signatories, and the capture of the 

signatories’ intent. E-signature technologies include items such as personal identification 

numbers (PINs), biometric markers, and other user identification processes. 

Electronic signatures in general and digital signatures in particular allow users to speed up the 

signing and documentation process online. However, there are a variety of features that 

distinguish digital signatures from other kinds of e-signatures. They pertain to the variety of 

legal acceptance, geographical applicability, and technological modalities used. 

https://rgw.arizona.edu/services/research-compliance-services


Digital signatures as provided by DocuSign and other leading companies in the industry offer 

several advantages over other types of electronic signatures, namely: 

1. Added security 

A digital signature offers more security than an electronic signature. The unique identifying 

“fingerprint” data in a digital signature remains permanently embedded within a document. 

Signs that someone has tampered with or altered a document after signing it can be easily 

detected. 

Through the use of encryption verification technology, known as Public Key Infrastructure 

(PKI), a digital signature offers the highest and most verifiable standard for identifying an 

individual by an electronic signature. The coded message in a digital signature uniquely 

identifies the signer and links him or her with a particular recorded document. DocuSign’s 

procedures meet all PKI requirements for safe signing and maintenance. 

2. A high standard 

The PKI standard is common to DocuSign and its peer companies in the digital signature 

industry. PKI offers an algorithmically based protocol in which a vendor generates two 

“keys,” the lengthy numbers that define the signature. One of the keys is private and the other 

is public. 

The PKI standard mandates that vendors make and save keys in a safe and secure fashion. The 

standard generally also states that the services of a trustworthy Certificate Authority be used to 

ensure such security. 

The standard works in this way: At the time that a signatory signs a document electronically, 

the vendor facilitates the creation of a signature based on the signer’s private key. Each signer 

has safe and secure access to his or her own key. The algorithm works as an encrypted code to 

produce data that match the “hash” — the signed document in question — and then to encrypt 

the same data. The long-term security of the data, the document, and the signature are 

supported by the fact that any alterations to the original document will invalidate it. In 

addition, each signature includes a date stamp to verify the time of signing. 

3. Global acceptance and legal compliance 

More countries are starting to accept digital signatures on legally binding documents because 

they understand that the security protocols offered by vendors such as DocuSign are in 

compliance with international standards in the field. 

Today, a great majority of the world’s governments recognize digital signatures provided by 

DocuSign and other similar companies. Two federal acts officially recognize the legality of 

digital signatures. The more recent one is the Electronic Signatures in Global and National 

Commerce Act of 2000. DocuSign’s products have been certified as meeting all of the act’s 

statutory requirements. 



Many European, Asian, and South American nations have different requirements than North 

America, Australia, and the United Kingdom in regards to the use of electronic and digital 

signatures. The latter group of countries adheres to a technology-neutral set of regulations in 

an open environment, whereas the former promotes a tiered model of e-signature 

implementation tied to regional standards. 

4. Long-term retention and access 

The signatories to a digital signature document do not need to rely on a vendor’s continued 

presence in the marketplace in order to continue to verify its authenticity. 

Many other kinds of e-signature companies have their own means of regulating and 

safeguarding their signature data, but these have not necessarily achieved universal legal 

acceptance. Moreover, a number of e-signature providers require customers to check back in 

with them in order to attest to the authenticity of a document. If a customer later switches to 

another vendor, he or she could lose access to signatures stored with the original company. 

5. Independent verification 

Digital signatures from companies such as DocuSign can withstand stringent independent 

verification and cannot be altered by unauthorized parties. 
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